FIRST DIVISION

[G.R. No. L-29432. August 6, 1975.]

JAI-ALAI CORPORATION OF THE PHILIPPINES, petitioner
vs. BANK OF THE PHILIPPINE ISLAND, respondent.

Bausa, Ampil & Suarez for petitioner.

Aviado & Aranda for respondent.

SYNOPSIS

Petitioner deposited in its current account wispendent bank
several checks with a total face value of P8,03(8&cquired
from Antonio J. Ramirez, a regular bettor at theaJai games and
a sale agent of the Inter-Island Gas Service, the.payee of the
checks. The deposits were all temporarily credibeletitioner's
account in accordance with the clause printed erbnk's deposit
slip. Subsequently, Ramirez resigned and aftechlieeks had been
submitted to inter-bank clearing, the Inter-Isl&bals discovered
that all the indorsement made on the cheeks puagyrby its
cashiers, as well as the rubber stamp impressaredh reading
“Inter-Island Gas Service, Inc.", were forgerie¢sntormed
petitioner, the respondent, the drawers and theaelrdanks of the
said checks and forgeries and filed a criminal dampagainst its
former employee. In view of these circumstances réspondent
Bank debited the petitioner's current account amadrded to the
latter the checks containing the forged indorsememiich
petitioner refused to accept. Later, petitionemdagainst its
current account a check for P135,000.00. This cinek
dishonored by respondent as its records showegdtidioner's
balance after netting out the value of the chedkis thie forged
indorsement, was insufficient to cover the valu¢hefcheck
drawn. A complaint was filed by petitioner with t@eurt of First
Instance of Manila. The same was dismissed byaliecourt after
due trial, as well as by the Court of Appeals, ppeal. Hence, this
petition for review.

The Supreme Court ruled that respondent actedmiidigial
bounds when it debited petitioner's account; thafgayments
made by the drawee banks to the respondent on istcabthe



checks with forged indorsements were ineffectiia bn account
thereof, no creditor-debtor relationship was credtetween the
parties; that petitioner was grossly recreant cepting the checks
In question from Ramirez without making any inquaig/to
authority to exchange checks belonging to the pagpegoration;
and that petitioner, in indorsing the said checkgnvit deposited
them with respondent, guaranteed the genuinenesbpafor
indorsement thereon so that the respondent, wkiadrupon its
warranty, cannot be held liable for the resultiogsl.

Judgment affirmed

SYLLABUS

1. NEGOTIABLE INSTRUMENT; CHECKS; FORGED
INDORSEMENTS EFFECT. — A forged signature in a riegjole
instrument makes it wholly inoperative and no rightlischarge it
or enforce its payment can be acquired throughhdeuthe forged
sighature except against a party who cannot intio&dorgery.

2. ID.;ID.;ID.; NO RELATION OF CREDITOR-DEBTOR
BETWEEN THE PARTIES CREATED EVEN IF DEPOSITARY
OR COLLECTING BANK HAD ALREADY COLLECTED THE
PROCEEDS OF THE CHECKS WHEN IT DEBITED
PETITIONER'S ACCOUNT; REASON. — Where the
indorsement made on the checks were forged prithreio delivery
to depositor, the payments made by the drawee-lartke
collecting bank on account of the said checks wesHective.
Such being the case, the relationship of credindrdebtor
between the depositor and the depository had rest balidly
effected, the checks not having properly and lewitely converted
into cash.

3. ID.;ID.;ID.; COLLECTING BANKS HAS DUTY TO
REIMBURSE TO DRAWEE-BANKS THE VALUE OF
CHECKS CONTAINING FORGED INDORSEMENT; RULING
IN THE CASE OF GREAT EASTERN LIFE INSURANCE CO.
vs. HONGKONG & SHANGHAI BANK. — In Great Easternfei
Ins. Co. vs. Hongkong & Shanghai Bank, 43 Phil. GIAR2), the
Court ruled that it is the obligation of the colieag bank to



reimburse the drawee-bank the value of the chadbsegjuently
found to contain the forged indorsement of the pajiéne reason
Is that the bank with which the check was depodizino right to
pay the sum stated therein to the forger "or tabaeyelse upon a
forged signature." "It was its duty to know," s#i@ Court, "that
(the payee's) endorsement was genuine before gastarcheck. "
The depositor must in turn shoulder the loss ofatme@unts which
the respondent, as its collecting agent, had moleise to the
drawee-banks.

4. ID.; ID.; ACCEPTANCE OF CHECKS INDORSED BY AN
AGENT; RULING IN THE CASE OF INSULAR DRUG CO. vs.
NATIONAL. — In Insular Drug Co. vs. National, 58 1685
(1933), the Court made the pronouncement thaiThe right of an
agent to indorse commercial paper is a very resplengower and
will not be lightly inferred. A salesman with autitg to collect
money belonging to his principal does not havertiadied
authority to indorse checks received in payment; p@arson
taking checks made payable to a corporation wharhact by
agents, does so at his peril, and must abide bgahsequences if
the agent who endorses the same is without augtiorit

5. ID.;ID.; LIABILITY OF AN INDORSER; NO LOSS TO
BE SUFFERED BY A BANK WHO RELIED ON INDORSER'S
WARRANTY. — Under Section 67 of the Negotiable hushents
Law, "Where a person places his indorsement onstrument
negotiable by delivery he incurs all the liabilafan indorser,"
and under Section 66 of the same statute a gendmker
warrants that the instrument "is genuine and imespects what it
purports to be." Where the depositor indorsed ttexks with
forged indorsement when it deposited them withcibigecting
bank, the former as an endorser guaranteed thengerass of all
prior indorsement thereon. The collecting bank Wwhiglied upon
this warranty cannot be held liable for the resgjtioss.

6. ID.;ID.; FORGED CHECKS; TRANSFER OF FUNDS
FROM DRAWEE TO COLLECTING BANK; APPLICATION
OF ART. 2154 OF THE CIVIL CODE. — The transfer lnet



drawee-banks of funds to the collecting bank omantof forged
checks would be ineffectual when made under théakes and
valid assumption that the indorsement of the palyeeson were
genuine. Under Article 2154 of the New Civil Codesomething
Is received when there is no right to demand itiamés unduly
delivered through mistake, the obligation to rettiarises, " By
virtue thereof, there can be no valid payment oheyoby drawee-
banks to the collecting bank on account of forgeecks.
DECISION
CASTRO, J p:
This is a petition by the Jai-Alai Corporation bétPhilippines
(hereinafter referred to as the petitioner) foneawof the decision
of the Court of Appeals in C.A.-G.R. 34042-R dalede 25, 1968
in favor of the Bank of the Philippine Islands @eafter referred
to as the respondent).
From April 2, 1959 to May 18, 1959, ten checks vattotal face
value of P8,030.58 were deposited by the petitiamés current
account with the respondent bank. The particulateese checks
are as follows:
1. Drawn by the Delta Engineering Service uponRaheific
Banking Corporation and payable to the Inter-Isl&a$ Service
Inc. or order:

Date Check Exhibit

Deposited Number Amount Number
4/2/59 B-352680 P500.00 18
4/20/59  A-156907 372.32 19
4/24/59  A-156924 397.82 20
5/4/59 B-364764 250.00 23
5/6/59 B-364775 250.00 24
2. Drawn by the Enrique Cortiz & Co. upon the Pad#fanking
Corporation and payable to the Inter-Island Gasi€erInc. or
bearer:
4/13/59 B-335063 P 2108.70 21
4/27/59  B-335072 P2210.94 22



3. Drawn by the Luzon Tinsmith & Company upon ther@
Banking Corporation and payable to the Inter-Isi@as$ Service,
Inc. or bearer:

5/18/59 VN430188P940.80 25

4.  Drawn by the Roxas Manufacturing, Inc. uponRhdippine
National Bank and payable to the Inter-Island GawiSe, Inc.
order:

5/14/59 1860160 P 500.00 26

5/18/59 1860660 P 500.00 27

All the foregoing checks, which were acquired by fetitioner
from one Antonio J. Ramirez, a sales agent of tberdisland Gas
and a reqgular bettor at jai-alai games, were, WBposit,
temporarily credited to the petitioner's accoura@aordance with
the clause printed on the deposit slips issueddydspondent and
which reads:

"Any credit allowed the depositor on the bookshaf Bank for
checks or drafts hereby received for deposit, axigronal only,
until such time as the proceeds thereof, in curftamds or solvent
credits, shall have been actually received by thekBand the latter
reserves to itself the right to charge back tha ite the account of
its depositor, at any time before that event, réigas of whether
or not the item itself can be returned."

About the latter part of July 1959, after Ramiraz hesigned from
the Inter-Island Gas and after the checks had belemitted to
inter-bank clearing, the Inter-Island Gas discogdhat all the
indorsements made on the checks purportedly maghiers,
Santiago Amplayo and Vicenta Mucor (who were merely
authorized to deposit checks issued payable tedltecompany)
as well as the rubber stamp impression thereonmgdthter-
Island Gas Service, Inc.," were forgeries. In doet the Inter-
Island Gas advised the petitioner, the respondeatirawers and
the drawee-banks of the said checks about therdiesggend filed a
criminal complaint against Ramirez with the Offafethe City
Fiscal of Manila. 1



The respondent's cashier, Ramon Sarthou, upompteddhe latter
of Inter-Island Gas dated August 31, 1959, calledhe
petitioner's cashier, Manuel Garcia, and adviseddtter that in
view of the circumstances he would debit the vali#he checks
against the petitioner's account as soon as they rg&urned by
the respective drawee-banks.

Meanwhile, the drawers of the checks, having bexgified of the
forgeries, demanded reimbursement to their respeaticounts
from the drawee-banks, which in turn demanded fttoen
respondent, as collecting bank, the return of theumts they had
paid on account thereof. When the drawee-banksyetithe
checks to the respondent, the latter paid theuevalhich the
former in turn paid to the Inter-Island Gas. Thepandent, for its
part, debited the petitioner's current accountfandarded to the
latter the checks containing the forged indorsesjemhich the
petitioner, however, refused to accept.

On October 8, 1959 the petitioner drew againstutsent account
with the respondent a check for P135,000 payahllegd@rder of
the Mariano Olondriz y Cia. in payment of certdmaes of stock.
The check was, however, dishonored by the respdradeats
records showed that as of October 8, 1959 the muaczount of
the petitioner, after netting out the value of thecks P8,030.58)
with the forged indorsements, had a balance of BAB8,257.65.
The petitioner then filed a complaint against tegpondent with
the Court of First Instance of Manila, which wasvewer
dismissed by the trial court after due trial, asda&ll by the Court
of Appeals, on appeal.

Hence, the present recourse.

The issues posed by the petitioner in the instatitign may be
briefly stated as follows:

(a) Whether the respondent had the right to dabipetitioner's
current account in the amount corresponding tddted value of
the checks in question after more than three mdmbdselapsed
from the date their value was credited to the joeigr's
account:(b) Whether the respondent is estopped ¢tamming that



the amount of P8,030.58, representing the totalevaf the checks
with the forged indorsements, had not been propedglited to the
petitioner's account, since the same had alreaely paid by the
drawee-banks and received in due course by themdsnt; and(c)
On the assumption that the respondent had imprpdebited the
petitioner's current account, whether the lattemnistled to
damages.

These three issues interlock and will be resoleadly.

In our opinion, the respondent acted within legalrds when it
debited the petitioner's account. When the pettiateposited the
checks with the respondent, the nature of theioslship created at
that stage was one of agency, that is, the bankavesllect from
the drawees of the checks the corresponding prec#ad true
that the respondent had already collected the pdscef the
checks when it debited the petitioner's accounthabfollowing
the rule in Gullas vs. Philippine National Bank 2Znight be
argued that the relationship between the partiddleaome that of
creditor and debtor as to preclude the respondent fising the
petitioner's funds to make payments not authori@ethe latter. It
Is our view nonetheless that no creditor-debtati@hship was
created between the parties.

Section 23 of the Negotiable Instruments Law (A23D) states
that 3 —

"When a signature is forged or made without thé ety of the
person whose signature it purports to be, it isllyhooperative,
and no right to retain the instrument, or to givdischarge
therefor, or to enforce payment thereof againstgaryy thereto,
can be acquired through or under such signatutessithe party
against whom it is sought to enforce such rigipreciuded from
setting up the forgery or want of authority."

Since under the foregoing provision, a forged sigrein a
negotiable instrument is wholly inoperative andrigt to
discharge it or enforce its payment can be acquimemligh or
under the forged signature except against a pdrtyaannot
invoke the forgery, it stands to reason, upon #uwsfof record,



that the respondent, as a collecting bank whicbnsetl the checks
to the drawee-banks for clearing, should be liablhe latter for
reimbursement, for, as found by the court a quolgntihe
appellate court, the indorsements on the checkd®ad forged
prior to their delivery to the petitioner. In legaintemplation,
therefore, the payments made by the drawee-bartkg to
respondent on account of the said checks wereeictefe; and,
such being the case, the relationship of creditdraebtor between
the petitioner and the respondent had not beedlyadffected, the
checks not having been properly and legitimatelyvested into
cash. 4

In Great Eastern Life Ins. Co. vs. Hongkong & ShHend3ank, 5
the Court ruled that it is the obligation of thdlecting bank to
reimburse the drawee-bank the value of the chadbsegjuently
found to contain the forged indorsement of the pajiéne reason
Is that the bank with which the check was deposigino right to
pay the sum stated therein to the forger "or anydse upon a
forged signature.” "It was its duty to know," s#i@ Court, "that
[the payee's] endorsement was genuine before cpadiercheck."
The petitioner must in turn shoulder the loss efdimounts which
the respondent; as its collecting agent, had talyarse to the
drawee-banks.

We do not consider material for the purposes otdse at bar that
more than three months had elapsed since the glooé¢he
checks in question were collected by the respondéw record
shows that the respondent had acted promptly ladieg informed
that the indorsements on the checks were forgededier, having
received the checks merely for collection and dipibe
respondent cannot he expected to know or ascen@in
genuineness of all prior indorsements on the dagdks. Indeed,
having itself indorsed them to the respondent coetance with
the rules and practices of commercial banks, otiwkhe Court
takes due cognizance, the petitioner is deemedue fiven the
warranty prescribed in Section 66 of the Negotidb&truments



Law that every single one of those checks "is gemand in all
respects what it purports to be.".

The petitioner was, moreover, grossly recreantaepting the
checks in question from Ramirez. It could not haseaped the
attention of the petitioner that the payee oftadl thecks was a
corporation — the Inter-Island Gas Service, Inct, Yiee petitioner
cashed these checks to a mere individual who wasttadlly a
habitue at its jai-alai games without making armyuiiny as to his
authority to exchange checks belonging to the pagpegoration.
In Insular Drug Co. vs. National 6 the Court maue t
pronouncement that.

". .. The right of an agent to indorse commerpggber is a very
responsible power and will not be lightly inferrddsalesman with
authority to collect money belonging to his priradipoes not have
the implied authority to indorse checks receivegagment. Any
person taking checks made payable to a corporatibich can act
only by agents, does so at his peril, and mustealdthe
consequences if the agent who indorses the sawithizut
authority." (underscoring supplied)

It must be noted further that three of the cheonkguestion are
crossed checks, namely, exhs. 21, 25 and 27, whashonly be
deposited, but not encashed; yet, the petitiongligently
accepted them for cash. That two of the crossedksh@aamely,
exhs. 21 and 25, are bearer instruments wouldmoyr view,
exculpate the petitioner from liability with respéa them. The
fact that they are bearer checks and at the saneectiossed
checks should have aroused the petitioner's sospas to the title
of Ramirez over them and his authority to cash t{@pparently to
purchase jai-alai tickets from the petitionergpipearing on their
face that a corporate entity — the Inter Island Geawsvice, Inc. —
was the payee thereof and Ramirez delivered tlieckaicks to the
petitioner ostensibly on the strength of the payeasShiers'
indorsements.

At all events, under Section 67 of the NegotiabEruments Law,
"Where a person places his indorsement on an msint



negotiable by delivery he incurs all the liabilafan indorser,"
and under Section 66 of the same statute a gendaker
warrants that the instrument "is genuine and imeslpects what it
purports to be." Considering that the petitioneloirsed the said
checks when it deposited them with the respondleatpetitioner
as an indorser guaranteed the genuineness of@allipdorsements
thereon. The respondent which relied upon theipeét's
warranty should not be held liable for the resgltioss. This
conclusion applied similarly to exh. 22 which iswarcrossed
bearer instrument, for under Section 65 of the Nabte
Instrument Law. "Every person negotiating an inskeat by
delivery . . . warrants (a) That the instrumerdesiuine and in all
respects what it purports to be." Under that sagstan this
warranty "extends in favor of no holder other tila® immediate
transferee," which, in the case at bar, would leeréispondent.
The provision in the deposit slip issued by theoeslent which
stipulates that it "reserves to itself the rightharge back the item
to the account of its depositor," at any time befmurrent funds
or solvent credits shall have been actually reckiwethe Bank,"
would not materially affect the conclusion we hasached. That
stipulation prescribes that there must be an acte&lipt by the
bank of current funds or solvent credits; but ahaee earlier
indicated the transfer by the drawee-banks of fuadke
respondent on account of the checks in questionmvedfectual
because made under the mistaken and valid assumtptbthe
indorsements of the payee thereon were genuinesilarticle
2154 of the New Civil Code "If something is recalwghen there
Is no right to demand it and it was unduly delivktierough
mistake, the obligation to return it arises." Themwes, therefore, in
contemplation of law, no valid payment of money mag the
drawee-banks to the respondent on account of testigned
checks.

ACCORDINGLY, the judgment of the Court of Appeads i
affirmed, at petitioner's cost.

Makasiar, Esguerra, Muinoz Palma and Martin, Jh¢wao



Teehankee, J., is on leave.
Footnotes

1. The City Fiscal dropped the charges on thamptdhat the
Inter-Island Gas which was later reimbursed byditaavee-banks,
was no longer qualified to be regarded as an offdnmhrty which
could properly file a complaint against Ramirezdese it had not
suffered any damage at all.

2. 62 Phil. 519 (1935).

3. A bank check is a negotiable instrument argbigerned by
the Negotiable Instruments Law (Ang Tiong vs. Tiag,SCRA
713).

4. The collecting hank may certainly set up demge the so-
called "24-hour clearing house rule" of the CenBahk. This rule
Is not, however, invoked here. See Hongkong & ShanBanking
Corp. vs. People's Bank & Trust Co., 35 SCRA 141.

5. 43 Phil. 678 (1922).

6. 58 Phil. 685 (1933).

FIRST DIVISION

[G.R. No. L-40796. July 31, 1975.]

REPUBLIC BANK, plaintiff-appellee, vs. MAURICIA T.
EBRADA, defendant-appellant.

Sabino de Leon, Jr. for plaintiff-appellee.

Julio Baldonado for defendant-appellant.

SYNOPSIS

A check with a face value of P1,246.08 was issnezhe Martin
Lorenzo who turned out to have been dead almogéerlgears
before it was issued. It was encashed by Mauribiada at the
Republic Bank's main office at the Escolta. Infarghthe Bank
that the payee's (Lorenzo) indorsement on the sev&de of the
check was a forgery, the Bureau of Treasury reqddsie Bank to
refund the amount. The Bank sued Mauricia Ebrad@aré¢he city
court when she refused to return the money. The coled for the
Bank, so the case was elevated to the Court df Ifssance which



likewise rendered an adverse decision against Miaugbrada. An
appeal was filed.

The Supreme Court upheld the lower court. Altholgturicia
Ebrada was not the author of the forgery, as thiehaorser of the
check, she warranted good title to it. The negotiefrom Martin
Lorenzo, the original payee, to Ramon Lorenzo isméffect but
the negotiation from Ramon Lorenzo to Adelaida Dogoiez and
from her to Mauricia Ebrada who did not know of thegery is
valid and enforceable. The bank can recover frontllemoney
paid on the forged check.

Judgment affirmed.

SYLLABUS

1. NEGOTIABLE INSTRUMENT; CHECK; FORGED
INDORSEMENT; EFFECT. — Where the signature on a
negotiable instrument is forged, the negotiatiothefcheck is
without force of effect. But the existence of tleegied signature
therein will not render void all the other negatat of the check
with respect to the other parties whose signataregienuine. It is
only the negotiation predicated on the forged isdorent that
should be declared inoperative.

2. ID.;ID.; ID.; DRAWEE BANK SUFFERED THE LOSS
BUT RECOVERY FROM THE ONE WHO ENCASHED THE
CHECK AVAILABLE. — Where after the drawee bank hzed
the amount of the check to the holder thereofa$ wiscovered
that the signature of the payee was forged, th& ban still
recover from the one who encashed the check. Indke of Great
Eastern Life Insurance Company vs. Hongkong ancth@ie
Banking Corporation, 43 Phil. 678, it was held "wda check is
drawn payable to the order of one person and septed to a
bank by another and purports upon its face to baes duly
indorsed by the payee of the check, it is the dfityhe bank to
know that the check was duly indorsed by the odabpayee, and
where the Bank pays the amount of the check taré plerson,
who has forged the signature of the payee, thefédissupon the



bank who cashed the check, and its only remedgamat the
person to whom it paid the money."

3. ID.;ID.; ID.; DRAWEE BANK NOT DUTY BOUND TO
ASCERTAIN GENUINESS OF SIGNATURES OF PAYEE OR
INDORSERS. — It is not supposed to be the duty dfeavee
bank to ascertain whether the signatures of thegay indorsers
are genuine or not. This is because the indorsrgposed to
warrant to the drawee that the signatures of tyeg@and previous
indorsers are genuine, warranty not extending tmholders in
due course.

4. ID.; ID.; ID.; PURCHASER OF CHECK OR DRAFT
BOUND TO ASCERTAIN GENUINENESS OF INSTRUMENT.
— One who purchases a check or draft is boundtishghimself
that the paper is genuine and that by indorsiog gresenting it
for payment or putting it into circulation beforeepentation he
impliedly asserts that he has performed his dutgl,the drawee
who has paid the forged check, without actual gegice on his
part, may recover the money paid from such negtigarchaser.
In such cases the recovery is permitted becauseuglh the
drawee was in a way negligent in failing to detbetforgery, yet
if the encasher of the check had performed his,dbg/forgery
would in all probability, have been detected arelftaud defeated.
5. ID.; ID.; ID.; LIABILITY OF ACCOMMODATION

PARTY. — Although the one to whom the Bank paid theck
was not proven to be the author of the supposeagkfpr as last
indorser of the check, she has warranted that abgod title to it
even if in fact she did not have it because theepaf the check
was already dead eleven years before the checksswasd. The
fact that immediately after receiving the cash peats of the check
in question from the drawee bank she immediatelyet over said
amount to another party, who in turn handed theusnitm
somebody else on the same date would not exemjbtdmer
liability because by doing so, she acted as anmanuadation party
in the check for which she is also liable undeni®ac29 of the
Negotiable Instrument Law.



DECISION

MARTIN, J p:

Appeal on a question of law of the decision of @waurt of First
Instance of Manila, Branch XXIII in Civil Case N89288,
entitled "Republic Bank vs. Mauricia T. Ebrada."

On or about February 27, 1963 defendant Mauriciabrada,
encashed Back Pay Check No. 508060 dated Januait@@3 for
P1,246.08 at the main office of the plaintiff RepailBank at
Escolta, Manila. The check was issued by the Buoédueasury.
1 Plaintiff Bank was later advised by the said burthat the
alleged indorsement on the reverse side of theeséad check by
the payee, "Martin Lorenzo" was a forgery 2 sitieelatter had
allegedly died as of July 14, 1952. 3 Plaintiffrik was then
requested by the Bureau of Treasury to refund meuat of
P1,246.08. 4 To recover what it had refundedh¢oBureau of
Treasury, plaintiff Bank made verbal and formal dewfs upon
defendant Ebrada to account for the sum of P1,346u said
defendant refused to do so. So plaintiff Bank sueféndant
Ebrada before the City Court of Manila.

On July 11, 1966, defendant Ebrada filed her ansl®aying the
material allegations of the complaint and as afditive defenses
alleged that she was a holder in due course afhibek in
guestion, or at the very least, has acquired gétgifrom a holder
in due course and therefore entitled to the prosdeereof. She
also alleged that the plaintiff Bank has no caudsaction against
her; that it is in estoppel, or so negligent astadie entitled to
recover anything from her. 5

About the same day, July 11, 1966 defendant Eltkediaa Third-
Party complaint against Adelaida Dominguez whdumm, filed on
September 14, 1966 a Fourth-Party complaint agdusttna
Tinio.

On March 21, 1967, the City Court of Manila rendepsdgment
for the plaintiff Bank against defendant Ebrada;Third-Party
plaintiff against Third-Party defendant, Adelaidarbinguez, and



for Fourth-Party plaintiff against Fourth-Party deflant, Justina
Tinio.

From the judgment of the City Court, defendant Barook an
appeal to the Court of First Instance of Manila vehihe parties
submitted a partial stipulation of facts as follows

"COME NOW the undersigned counsel for the plaintiéfendant,
Third-Party defendant and Fourth-Party plaintifdamto this
Honorable Court most respectfully submit the folilogy
PARTIAL STIPULATION OF FACTS

1. That they admit their respective capacitiesu® and be
sued,;

2. That on January 15, 1963 the Treasury of thidpines
iIssued its Check No. BP-508060, payable to theraflene
MARTIN LORENZO, in the sum of P1,246.08, and drasmthe
Republic Bank, plaintiff herein, which check wik Imarked as
Exhibit "A" for the plaintiff;

3. That the back side of aforementioned check htbars
following signatures, in this order:

1) MARTIN LORENZO:

2) RAMON R. LORENZO;

3) DELIA DOMINGUEZ; and

4) MAURICIA T. EBRADA,;

4.  That the aforementioned check was deliveretido t
defendant MAURICIA T. EBRADA by the Third-Party defdant
and Fourth-Party plaintiff ADELAIDA DOMINGUEZ, fothe
purpose of encashment;

5. That the signature of defendant MAURICIA T. EBBA
was affixed on said check on February 27, 1963 vahen
encashed it with the plaintiff Bank;

6. That immediately after defendant MAURICIA T. EBBA
received the cash proceeds of said check in theo$irth,246.08
from the plaintiff Bank, she immediately turned otee said
amount to the third-party defendant and fourthypplaintiff
ADELAIDA DOMINGUEZ, who in turn handed the said aomd
to the fourth-party defendant JUSTINA TINIO on s$eme date,



as evidenced by the receipt signed by her whichbeiimarked as
Exhibit "1-Dominguez"; and

7. That the parties hereto reserve the right tegaeevidence
on any other fact not covered by the foregoingusifoons.
Manila, Philippines, June 6, 1969."

Based on the foregoing stipulation of facts anddbeumentary
evidence presented, the trial court rendered segithe
dispositive portion of which reads as follows:

"WHEREFORE, the Court renders judgment ordering the
defendant Mauricia T. Ebrada to pay the plainhf amount of
ONE THOUSAND TWO FORTY-SIX 08/100 (P1,246.08), with
interest as the legal rate from the filing of tleenplaint on June
16, 1966, until fully paid, plus the costs in botktances against
Mauricia T. Ebrada.

The right of Mauricia T. Ebrada to file whateveaioh she may
have against Adelaida Dominguez in connection i case is
hereby reserved. The right of the estate of Doneazda file the
fourth-party complaint against Justina Tinio isoaleserved.

SO ORDERED."

In her appeal, defendant-appellant presses thddwes court
erred:

"IN ORDERING THE APPELLANT TO PAY THE APPELLEE
THE FACE VALUE OF THE SUBJECT CHECK AFTER
FINDING THAT THE DRAWER ISSUED THE SUBJECT
CHECK TO A PERSON ALREADY DECEASED FOR 11-1/2
YEARS AND THAT THE APPELLANT DID NOT BENEFIT
FROM ENCASHING SAID CHECK."

From the stipulation of facts it is admitted tHag theck in
guestion was delivered to defendant-appellant bgl@ida
Dominguez for the purpose of encashment and thiadigeature
was affixed on said check when she cashed it \Wwihptaintiff
Bank. Likewise it is admitted that defendant-apgaiiwas the last
indorser of the said check. As such indorser, she supposed to



have warranted that she has good title to saidkgliecunder
Section 5 of the Negotiable Instruments Law: 6

"Every person negotiating an instrument by delivarpy
gualified indorsement, warrants:

(a) That the instrument is genuine and in all respehat it
purports to be.

(b) That she has good title to it."

XXX XXX XXX

and under Section 65 of the same Act:

"Every indorser who indorses without qualificatmarrants to all
subsequent holders in due course:

(a) The matters and things mentioned in subdivssi@a), (b),
and (c) of the next preceding sections;

(b) That the instrument is at the time of his irsdonent valid
and subsisting."

It turned out, however, that the signature of thgioal payee of
the check, Martin Lorenzo was a forgery becausedsealready
dead 7 almost 11 years before the check in questas issued by
the Bureau of Treasury. Under Section 23 of thedtlafle
Instruments Law (Act 2031):

"When a signature is forged or made without thé ety of the
person whose signature it purports to be, it isllyhooperative,
and no right to retain the instruments, or to gwischarge thereof
against any party thereto, can be acquired thraugimder such
signature unless the party against whom it is sbtmyénforce
such right is precluded from setting up the forgaryvant of
authority."

It is clear from the provision that where the sigima on a
negotiable instrument if forged, the negotiatiorirad check is
without force or effect. But does this mean thatéiistence of
one forged signature therein will render void la# bther
negotiations of the check with respect to the offzgties whose
signature are genuine?

In the case of Beam vs. Farrel, 135 lowa 670, 118.N90,
where a check has several indorsements on it,gthe&l that it is



only the negotiation based on the forged or unai#ed signature
which is inoperative. Applying this principle toetltase before Us,
it can be safely concluded that it is only the riegion predicated
on the forged indorsement that should be declareperative.
This means that the negotiation of the check irstijole from
Martin Lorenzo, the original payee, to Ramon R.dr@o, the
second indorser, should be declared of no effetttha
negotiation of the aforesaid check from Ramon Rebao to
Adelaida Dominguez, the third indorser, and fronekaida
Dominguez to the defendant-appellant who did natkof the
forgery, should be considered valid and enforcedd@aing any
claim of forgery.

What happens then, if, after the drawee bank hastipa amount
of the check to the holder thereof, it was disceddahat the
signature of the payee was forged? Can the drasuele iecover
from the one who encashed the check?

In the case of State v. Broadway Mut. Bank, 282 9.9, 197, it
was held that the drawee of a check can recovar fhe holder
the money paid to him on a forged instrument. ttas supposed to
be its duty to ascertain whether the signhaturébepayee or
indorsers are genuine or not. This is becausentt@ ser is
supposed to warrant to the drawee that the sigemtfrthe payee
and previous indorsers are genuine, warranty rnenebng only to
holders in due course. One who purchases a cheatiafiris
bound to satisfy himself that the paper is genaim@ that by
indorsing it or presenting it for payment or pudtiih into
circulation before presentation he impliedly ass#rat he has
performed his duty and the drawee who has paifotiged check,
without actual negligence on his part, may recaekermoney paid
from such negligent purchasers. In such casestivery is
permitted because although the drawee was in aneglgent in
failing to detect the forgery, yet if the encasbkthe check had
performed his duty, the forgery would in all probi& have been
detected and the fraud defeated. The reason tiwialy the
drawee bank to recover from the encasher is:



"Every one with even the least experience in bissk@ows that
no business man would accept a check in exchamgedoey or
goods unless he is satisfied that the check isigendle accepts it
only because he has proof that it is genuine, calise he has
sufficient confidence in the honesty and finanogsponsibility of
the person who vouches for it. If he is deceivetid® suffered a
loss of his cash or goods through his own mistble own
credulity or recklessness, or misplaced confidema® the sole
cause of the loss. Why should he be permitteditotble loss due
to his own fault in assuming the risk, upon thendra, simply
because of the accidental circumstance that theedrafterwards
failed to detect the forgery when the check wasgmeed?" 8
Similarly, in the case before Us, the defendantedapt, upon
receiving the check in question from Adelaida Dogoiez, was
duty-bound to ascertain whether the check in qoestias genuine
before presenting it to plaintiff Bank for paymeHer failure to do
so makes her liable for the loss and the plaiBi&#hk may recover
from her the money she received for the check.easoned out
above, had she performed the duty of ascertailiagénuineness
of the check, in all probability the forgery wouidve been
detected and the fraud defeated.

In our jurisdiction We have a case of similar imip8rThe Great
Eastern Life Insurance Company drew its check #600.00 on
the Hongkong and Shanghai Banking Corporation payalthe
order of Lazaro Melicor. A certain E. M. Maasinddalently
obtained the check and forged the signature ofddelias an
indorser, and then personally indorsed and predeh&echeck to
the Philippine National Bank where the amount eftheck was
placed to his (Maasin's) credit. On the next diag,Rhilippine
National Bank indorsed the check to the Hongkordy&imanghai
Banking Corporation which paid it and charged thant of the
check to the insurance company. The Court heldttieat
Hongkong and Shanghai Banking Corporation wasdiablthe
insurance company for the amount of the check batithe



Philippine National Bank was in turn liable to tHengkong and
Shanghai Banking Corporation. Said the Court:

"Where a check is drawn payable to the order ofpmreon and is
presented to a bank by another and purports updade to have
been duly indorsed by the payee of the check titaduty of the
bank to know that the check was duly indorsed leyatiginal
payee, and where the Bank pays the amount of #hekdbo a third
person, who has forged the signature of the pdigedoss falls
upon the bank who cashed the check, and its onigdy is
against the person to whom it paid the money."

With the foregoing doctrine We are to concede thatplaintiff
Bank should suffer the loss when it paid the amaditthe check in
guestion to defendant-appellant, but it has theedhnto recover
from the latter the amount it paid to her. Althoubk defendant-
appellant to whom the plaintiff Bank paid the cheagks not
proven to be the author of the supposed forgettyayédast indorser
of the check, she has warranted that she has gtotbtit 10 even
if in fact she did not have it because the paygb®theck was
already dead 11 years before the check was is$hedact that
iImmediately after receiving the cash proceeds efctieck in
guestion in the amount of P1,246.08 from the pifiBank,
defendant-appellant immediately turned over saidwarto
Adelaida Dominguez (Third-Party defendant and therth-Party
plaintiff) who in turn handed the amount to Jusftli@io on the
same date would not exempt her from liability bessaby doing
so, she acted as an accommodation party in th& ¢bewhich
she is also liable under Section 29 of the Negt#iatstruments
Law (Act 231), thus:

"An accommodation party is one who has signedrnibument as
maker, drawer, acceptor, or indorser, without nagogivalue
therefor, and for the purpose of lending his naongoime other
person. Such a person is liable on the instruneeatttolder for
value, notwithstanding such holder at the timeaéifrig the
instrument knew him to be only an accommodatioypar



IN VIEW OF THE FOREGOING, the judgment appealedriris
hereby affirmed in toto with costs against defendapellant.
SO ORDERED.

Makalintal, C.J., Castro, Makasiar and Esguerracacur.
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SECOND DIVISION

[G.R. No. L-62943. July 14, 1986.]

METROPOLITAN WATERWORKS AND SEWERAGE
SYSTEM, petitioner, vs. COURT OF APPEALS (Now
INTERMEDIATE APPELLATE COURT) and THE PHILIPPINE
NATIONAL BANK, respondents.

Juan J. Diaz and Cesar T. Basa for respondent PNB.

San Juan, Africa, Gonzales & San Agustin Law Offifar
respondent PCIB.

DECISION

GUTIERREZ, JR., J p:

This petition for review asks us to set aside tioBer 29, 1982
decision of the respondent Court of Appeals, nawrmediate
Appellate Court which reversed the decision of@loairt of First
Instance of Manila, Branch XL, and dismissed traamiff's
complaint, the third party complaint, as well as tlefendant's
counterclaim.

The background facts which led to the filing of thstant petition
are summarized in the decision of the respondentt@d
Appeals:

"Metropolitan Waterworks and Sewerage System (haftar
referred to as MWSS) is a government owned andaibed
corporation created under Republic Act No. 623thassuccessor-
in-interest of the defunct NWSA. The Philippine idatal Bank
(PNB for short), on the other hand, is the depogibank of
MWSS and its predecessor-in-interest NWSA. Amomgsiveral
accounts of NWSA with PNB is NWSA Account No. 6Ghetwise
known as Account No. 381-777 and which is preseaithcated
No. 010-500281. The authorized signature for saidofint No. 6
were those of MWSS treasurer Jose Sanchez, itsoadddro
Aguilar, and its acting General Manager Victor ledi. Their
respective specimen signatures were submitteddoitWSS to
and on file with the PNB. By special arrangemerthwie PNB,
the MWSS used personalized checks in drawing flamaccount.



These checks were printed for MWSS by its prifteiMesina
Enterprises, located at 1775 Rizal Extension, GalodCity.
"During the months of March, April and May 1969 gty-three
(23) checks were prepared, processed, issued Eased by
NWSA, all of which were paid and cleared by PNB debited by
PNB against NWSA Account No. 6, to wit:

"Check No. Date Payee Amount Date Paid

By PNB

1. 59546 8-21-69 Deogracias Estrella P3,187.79 4-2-

2. 59548 3-31-69 Natividad Rosario  2,848.86 4-23-

3. 59547 3-31-69 Pangilinan Enterprises 195.00
Unreleased

4. 59549 3-31-69 Natividad Rosario  3,239.88 4-23-

5. 59552 4-1-69 Villarama & Sons 987.59  5-6-

6. 59554 4-1-69 Gascom Engineering 6,057.60 4-16-

7. 59558 4-2-69 The Evening News 112.00
Unreleased

8. 59544 3-27-69 Progressive Const.  18,391.20 4-18-

9. 59564 4-2-69 Ind. Insp. Int. Inc. 594.06  4-18-

10. 59568 4-7-69 Roberto Marsan 800.00 4-22-69

11. 59570 4-7-69 Paz Andres 200.00 4-22-69
12. 59574 4-8-69 Florentino Santos 100,000.00

4-11-69
13. 59578 4-8-69 Mla. Daily Bulletin  95.00
Unreleased

14. 59580 4-8-69 Phil. Herald 100.00 5-9-69
15. 59582 4-8-69 Galauran & Pilar 7,729.09 5-6-
69



16.

69

17.
18.

69

19.

69

20.

69

21.
22.
23.

59581

59588
59587

59589
59594
59577

59601
59595

4-8-69 Manila Chronicle 110.00 5-12-
4-8-69 Treago Tunnel 21,583.00 4-11-69
4-8-69 Delfin Santiago 120,000.00 4-11-
4-10-69 Deogracias Estrella 1,257.49 4-16
4-14-69 Philam Accident Inc. 33.03 4-29-
4-8-69 Esla 9,429.78 4-29-69

4-16-69 Justino Torres 20,000.00 4-18-69
4-14-69 Neris Phil. Inc. 4,274.00 5-20-69

P320,636.26"

"During the same months of March, April and May 296venty-
three (23) checks bearing the same numbers asaterentioned
NWSA checks were likewise paid and cleared by PN& @ebited
against NWSA Account No. 6, to wit:

@ -

o

o

CQDINOTPWAND P

)]
@ -

"Check Date Payee Amount Date Paid

No. Issued By PNB

59546 3-6-69 Raul Dizon P 84,401.00 3-16-
59548 3-11-69 Raul Dizon 104,790.00 4-1-
59547 3-14-69  Arturo Sison 56,903.00 4-1169
59549 3-20-69  Arturo Sison 48,903.00 4-15-69
59552 3-24-69  Arturo Sison 63,845.00 4-16-69
59544 3-26-69  Arturo Sison 98,450.00 4-17-69
59558 3-28-69  Arturo Sison 114,840.00 4-21-
59544 3-16-69 Antonio Mendoza 38,490.00 4-22-
59564 3-31-69 Arturo Sison 180,900.00 4-23-



10.

69

11.
12.

69

13.

69

14.

69

15.

69

16.

17.

69

18.

69

19.

69

20.

69

21.

22.

69

23.

69

59568

59570
59574

59578
59580
59582
59581
5-6-69
59588
59587
59589
59594
59577
5-16-69
59601

59595

4-2-69

4-1-69
4-2-69

4-10-69

4-8-69

4-10-69

4-8-69

4-16-69

4-16-69

4-18-69

4-18-69

4-14-69

4-18-69

4-28-69

Arturo Sison 134,940.00 4-25-
Arturo Sison

Arturo Sison

64,550.00 4-28-69
148,610.00 4-29-

Antonio Mendoza 93,950.00 4-29-

Arturo Sison  160,000.00 5-2-
Arturo Sison  155,400.00 5-5-
Antonio Mendoza  176,580.00
Arturo Sison  176,000.00 5-8-
Arturo Sison  300,000.00 5-12-
Arturo Sison  122,000.00 5-14-
Arturo Sison  280,000.00 5-15-
Antonio Mendoza  260,000.00
Arturo Sison  400,000.00 5-19-
Arturo Sison  190,800.00 5-21-

P3,457,903.00

"The foregoing checks were deposited by the palRees Dizon,
Arturo Sison and Antonio Mendoza in their respexturrent
accounts with the Philippine Commercial and IndakBank
(PCIB) and Philippine Bank of Commerce (PBC) in thenths of
March, April and May 1969. Thru the Central Banle&ing, these
checks were presented for payment by PBC and RECllBet



defendant PNB, and paid, also in the months of Kaipril and
May 1969. At the time of their presentation to PthiBse checks
bear the standard indorsement which reads 'all pretorsement
and/or lack of endorsement guaranteed.’

"Subsequent investigation however, conducted bW\iBeshowed
that Raul Dizon, Arturo Sison and Antonio Mendozzrevall
fictitious persons. The respective balances irr ttiwirent account
with the PBC and/or PCIB stood as follows: Rauld»#3,455.00
as of April 30, 1969; Antonio Mendoza P18,182.0@0BMlay 23,
1969; and Arturo Sison P1,398.92 as of June 3(9.196

"On June 11, 1969, NWSA addressed a letter to RABesting
the immediate restoration to its Account No. 6thaf total sum of
P3,457,903.00 corresponding to the total amoutiiede twenty-
three (23) checks claimed by NWSA to be forged ansipurious
checks.

"In view of the refusal of PNB to credit back tocaunt No. 6 the
said total sum of P3,457,903.00 MWSS filed theainstomplaint
on November 10, 1972 before the Court of Firstdnsé of Manila
and docketed thereat as Civil Case No. 88950.

"In its answer, PNB contended among others, tleathecks in
guestion were regular on its face in all respantduding the
genuineness of the signatures of authorized NW§Airsg officers
and there was nothing on its face that could havesed any
suspicion as to its genuineness and due executibnlaat NWSA
was guilty of negligence which was the proximateseaof the
loss.

"PNB also filed a third party complaint against tregjotiating
banks PBC and PCIB on the ground that they fateastertain the
identity of the payees and their title to the clseakich were
deposited in the respective new accounts of thegmwith them."
XXX XXX XXX

On February 6, 1976, the Court of First Instancklahila
rendered judgment in favor of the MWSS. The disipgsportion
of the decision reads:



"WHEREFORE, on the COMPLAINT by a clear prepondeeanf
evidence and in accordance with Section 23 of tbgdiable
Instruments Law, the Court hereby renders judgnmefavor of
the plaintiff Metropolitan Waterworks and Sewer&yestem
(MWSS) by ordering the defendant Philippine Natiddank
(PNB) to restore the total sum of THREE MILLION FAU
HUNDRED FIFTY SEVEN THOUSAND NINE HUNDRED
THREE PESOS (P3,457,903.00) to plaintiff's Acconot 6,
otherwise known as Account No. 010-50030-3, witlalenterest
thereon computed from the date of the filing of thenplaint and
until as restored in the said Account No. 6.

"On the THIRD PARTY COMPLAINT, the Court, for laak
evidence, hereby renders judgment in favor of hivel pparty
defendants Philippine Bank of Commerce (PBC) antigpime
Commercial and Industrial Bank (PCIB) by dismissihg Third
Party Complaint.

"The counterclaims of the third party defendanéslégewise
dismissed for lack of evidence.

"No pronouncement as to costs."

As earlier stated, the respondent court reverseddiision of the
Court of First Instance of Manila and rendered judgt in favor
of the respondent Philippine National Bank.

A motion for reconsideration filed by the petitioddWSS was
denied by the respondent court in a resolutionddddauary 3,
1983.

The petitioner now raises the following assignmefitsrrors for
the grant of this petition:

l.  INNOT HOLDING THAT AS THE SIGNATURES ON
THE CHECKS WERE FORGED, THE DRAWEE BANK WAS
LIABLE FOR THE LOSS UNDER SECTION 23 OF THE
NEGOTIABLE INSTRUMENTS LAW.

lI. IN FAILING TO CONSIDER THE PROXIMATE
NEGLIGENCE OF PNB IN ACCEPTING THE SPURIOUS
CHECKS DESPITE THE OBVIOUS IRREGULARITY OF TWO



SETS OF CHECKS BEARING IDENTICAL NUMBER BEING
ENCASHED WITHIN DAYS OF EACH OTHER.

Il IN NOT HOLDING THAT THE SIGNATURES OF THE
DRAWEE MWSS BEING CLEARLY FORGED, AND THE
CHECKS SPURIOUS, SAME ARE INOPERATIVE AS
AGAINST THE ALLEGED DRAWEE.

The appellate court applied Section 24 of the Nagts
Instruments Law which provides:

"Every negotiable instrument is deemed prima fazieave been
iIssued for valuable consideration and every pevdurse signature
appears thereon to have become a party theret@lios."

The petitioner submits that the above provisionsduoa apply to
the facts of the instant case because the quedtmdrexks were not
those of the MWSS and neither were they drawn$guthorized
signatories. The petitioner states that grantiag 8ection 24 of
the Negotiable Instruments Law is applicable, @ creates
only a prima facie presumption which was overcomé¢hie
following documents, to wit: (1) the NBIl Reportibvember 2,
1970; (2) the NBI Report of November 21, 1974;t(® NBI
Chemistry Report No. C-74-891; (4) the Memoranddrmivino Juan
Difo, 3rd Assistant Auditor of the respondent drawank
addressed to the Chief Auditor of the petitionB);the admission
of the respondent bank's counsel in open courthfeaiational
Bureau of Investigation found the signature ontienty-three
(23) checks in question to be forgeries; and (6)atimission of
the respondent bank's witness, Mr. Faustino Medmahat the
checks in question were not printed by his prinfangss. The
petitioner contends that since the signaturesethecks were
forgeries, the respondent drawee bank must bednssainder the
rulings of this Court.

"A bank is bound to know the signatures of its oosdrs; and if it
pays a forged check it must be considered as makagayment
out of its own funds, and cannot ordinarily challge amount so
paid to the account of the depositor whose nameforgsed.”

XXX XXX XXX



"The signatures to the checks being forged, undeti& 23 of the
Negotiable Instruments Law they are not a chargenag plaintiff
nor are the checks of any value to the defendant.

"It must therefore be held that the proximate caafdess was due
to the negligence of the Bank of the Philippinamsls in honoring
and cashing the two forged checks." (San CarloBngiCo. v.
Bank of the P.1., 59 Phil. 59)

"It is admitted that the Philippine National Bar&sbed the check
upon a forged signature, and placed the moneyetorddit of
Maasim, who was the forger. That the Philippineidiat! Bank
then endorsed the check and forwarded it to the@ra Bank by
whom it was paid. The Philippine National Bank madicense or
authority to pay the money to Maasim or anyone efsm a
forged signature. It was its legal duty to knowt thalicor's
endorsement was genuine before cashing the chiealenhedy is
against Maasim to whom it paid the money." (Greadtérn Life
Ins. Co. v. Hongkong & Shanghai Bank, 43 Phil. 678)

We have carefully reviewed the documents citedhieypetitioner.
There is no express and categorical finding ingltescuments that
the twenty-three (23) questioned checks were indagted by
persons other than the authorized MWSS signatddieghe
contrary, the findings of the National Bureau ofdgtigation in its
Report dated November 2, 1970 show that the MW&%dfwvas an
“Iinside job" and that the petitioner's delay in tBeonciliation of
bank statements and the laxity and loose recondgsaian the
printing of its personalized checks facilitated ftaud. Likewise,
the questioned Documents Report No. 159-1074 débeember
21, 1974 of the National Bureau of Investigatioeslaot declare
or prove that the signatures appearing on the iunest checks are
forgeries. The report merely mentions the allegédrénces in the
typeface, checkwriting, and printing charactersappearing in
the standard or submitted models and the questitypesvritings.
The NBI Chemistry Report No. C-74-891 merely ddsesithe
inks and pens used in writing the alleged forggdatures.



It is clear that these three (3) NBI Reports relipdn by the
petitioner are inadequate to sustain its allegatmfrforgery. These
reports did not touch on the inherent qualitiethefsignatures
which are indispensable in the determination ofetkistence of
forgery. There must be conclusive findings thatehe a variance
in the inherent characteristics of the signaturestaat they were
written by two or more different persons.

Forgery cannot be presumed (Siasat, et al. v.rmediate
Appellate Court, et al, 139 SCRA 238). It must bablished by
clear, positive, and convincing evidence. This waisdone in the
present case.

The cases of San Carlos Milling Co. Ltd. v. Bankha Philippine
Islands, et al. (59 Phil. 59) and Great Eastera L., Co. v.
Hongkong and Shanghai Bank (43 Phil. 678) relieoinupy the
petitioner are inapplicable in this case becausddigeries in
those cases were either clearly established ortwthwhile in the
Instant case, the allegations of forgery were resrty established
during trial.

Considering the absence of sufficient securithmprinting of the
checks coupled with the very close similaritiesnmstn the
genuine signatures and the alleged forgerieswbaty-three (23)
checks in question could have been presented foetii®ner's
signatories without their knowing that they wergbs checks.
Indeed, the cashier of the petitioner whose sigeatwere
allegedly forged was unable to tell the differebeéween the
allegedly forged signature and his own genuineatigme. On the
other hand, the MWSS officials admitted that thesecks could
easily be passed on as genuine.

The memorandum of Mr. A. T. Tolentino, Assistaniélh
Accountant of the drawee Philippine National Bamiir. E.
Villatuya, Executive Vice-President of the petitewrdated June 9,
1969 cites an instance where even the concernedAMifteials
could not tell the differences between the genahlrecks and the
alleged forged checks.



"At about 12:00 o'clock on June 6, 1969, VP Marameagiested
me to see him in his office at the Cashier's Deptre Messrs.
Jose M. Sanchez, treasurer of NAWASA and RomeoaQiivthe
same office were present. Upon my arrival | obsgthe
NAWASA officials questioning the issue of the NAWAShecks
appearing in their own list, xerox copy attached.

"For verification purposes, therefore, the checksentaken from
our file. To everybody there present namely VIP afaag, the two
abovementioned NAWASA officials, AVP, Buhain, As€&ashier
Castelo, Asst. Cashier Tejada and Messrs. A. Lapdz..
Lechuga, both C/A bookkeepers, no one was ableitd put any
difference on the signatures of the NAWASA offisialppearing
on the checks compared to their official signatunedile. In fact 3
checks, one of those under question, were presémtée
NAWASA treasurer for verification but he could numint out
which was his genuine signature. After intent congom, he
pointed on the questioned check as bearing higciosignature.”
XXX XXX XXX

Moreover, the petitioner is barred from settingtlogp defense of
forgery under Section 23 of the Negotiable Instratadé.aw which
provides that:

"SEC. 23. FORGED SIGNATURE; EFFECT OF . — When the
signature is forged or made without authority &f gerson whose
signature it purports to be, it is wholly inopevati and no right to
retain the instrument, or to give a discharge tloerer to enforce
payment thereof against any party thereto can Qeieez through
or under such signature unless the party againgtnwhis sought
to enforce such right is precluded from settinghgforgery or
want of authority."

because it was guilty of negligence not only betbeequestioned
checks were negotiated but even after the samalheatly been
negotiated. (See Republic v. Equitable Banking Gafon, 10
SCRA 8)

The records show that at the time the twenty-t(28¢ checks
were prepared, negotiated, and encashed, theopetitwas using



its own personalized checks, instead of the offieldB
Commercial blank checks. In the exercise of thexgd privilege,
however, the petitioner failed to provide the nekskecurity
measures. That there was gross negligence in itmgngrof its
personalized checks is shown by the following utmwerted
facts, to wit:

(1) The petitioner failed to give its printer, MesaiEnterprises,
specific instructions relative to the safekeeping disposition of
excess forms, check vouchers, and safety papers;

(2) The petitioner failed to retrieve from its genall spoiled
check forms;

(3) The petitioner failed to provide any contrajaeding the
paper used in the printing of said checks;

(4) The petitioner failed to furnish the responddratwee bank
with samples of typewriting, check writing, andrgrused by its
printer in the printing of its checks and of thksrand pens used in
signing the same; and

(5) The petitioner failed to send a representatviiie printing
office during the printing of said checks.

This gross negligence of the petitioner is verydemut from the
sworn statement dated June 19, 1969 of Faustinmiled., the
owner of the printing press which printed the patier's
personalized checks:

XXX XXX XXX

"7. Q: Do you have any business transaction wighNhational
Waterworks and Sewerage Authority (NAWASA)?

A: Yes, sir. | have a contract with the NAWASA inrging
NAWASA Forms such as NAWASA Check Vouchers and €affi
Forms.

XXX XXX XXX

"15. Q: Were you given any instruction by the NAWAB
connection with the printing of these check vousRer

A:. There is none, sir. No instruction whatsoeves\gaen to
me.



"16. Q: Were you not advised as to what kind ofgrapould
be used in the check vouchers?

A: Only as per sample, sir.

XXX XXX XXX

"20. Q: Where did you buy this Hammermill Safeteck
paper?

A: From Tan Chiong, a paper dealer with store ledatt Juan
Luna, Binondo, Manila. (In front of the Metropolt&ank).

XXX XXX XXX

"24. Q: Were all these check vouchers printed hy sabmitted
to NAWASA?

A: Not all, sir, Because we have to make resernatior
allowances for spoilage.

"25. Q: Out of these vouchers printed by you, hoanynwere
spoiled and how many were the excess printed cheag&hers?
A: Approximately four hundred (400) sheets, stahnot
determine the proportion of the excess and spbksduse the
final act of perforating these check vouchers has/at been done
and spoilage can only be determined after thid ntof printing.
"26. Q: What did you do with these excess checlkcliets?

A: | keep it under lock and key in my filing cabtne

XXX XXX XXX

"28. Q: Were you not instructed by the NAWASA autties to
burn these excess check vouchers?

A: No, sir. | was not instructed.

"29. Q: What do you intend to do with these exqgassed
check vouchers?

A: |intend to use them for future orders from NW&WASA.
XXX XXX XXX

"32. Q: Inthe process of printing the check vouslwdered
by the NAWASA, how many sheets were actually suiille

A: | cannot approximate, sir. But there are spalagthe
process of printing and perforating.

"33. Q: What did you do with these spoilages?



A:. Spoiled printed materials are usually thrown, authe
garbage can.

"34. Q: Was there any representative of the NAWABA
supervise the printing or watch the printing ofsheheck
vouchers?

A: None, sir.

XXX XXX XXX

"39. Q: During the period of printing after the dayork, what
measures do you undertake to safeguard the moldtaed
paraphernalia used in the printing of these pderoorders of
NAWASA?

A: Inasmuch as | have an employee who sleeps iprinéng
shop and at the same time do the guarding, weégagé the mold
attached to the machine and the other finishedfinished work
check vouchers are left in the rack so that thekwould be
continued the following day."

The National Bureau of Investigation Report datedé&mber 2,
1970 is even more explicit. Thus —

XXX XXX XXX

"60. We observed also that there is some laxitylaase control
in the printing of NAWASA checks. We gathered frdfESINA
ENTERPRISES, the printing firm that undertook thimfing of
the check vouchers of NAWASA that NAWASA had no
representative at the printing press during thegss of the
printing and no particular security measure ingtoms adopted to
safeguard the interest of the government in commegtith
printing of this accountable form."

Another factor which facilitated the fraudulent askbment of the
twenty-three (23) checks in question was the faihfrthe
petitioner to reconcile the bank statements wglown records.
It is accepted banking procedure for the deposibaryk to furnish
its depositors bank statements and debt and eregiitos through
the mail. The records show that the petitioner ested the
respondent drawee bank to discontinue the pracfiogailing the
bank statements, but instead to deliver the saraecetain Mr.



Emiliano Zaporteza. For reasons known only to Mipdrteza
however, he was unreasonably delayed in taking pra@liveries
of the said bank statements and credit and debiioseAs a
consequence, Mr. Zaporteza failed to reconcild#rek statements
with the petitioner's records. If Mr. Zaporteza Imad been remiss
in his duty of taking the bank statements and rediog them with
the petitioner's records, the fraudulent encashsnghe first
checks should have been discovered, and furthedd$rprevented.
This negligence was, therefore, the proximate catifiee failure
to discover the fraud. Thus,

"When a person opens a checking account with a,lbenis given
blank checks which he may fill out and use whené&eawishes.
Each time he issues a check, he should also titheucheck stub
to which the check is usually attached. This sifutxoperly kept,
will contain the number of the check, the datet®igsue, the name
of the payee and the amount thereof. The drawetdiberefore
have a complete record of the checks he issumssthé custom of
banks to send to its depositors a monthly stateiehie status of
their accounts, together with all the cancelledckbevhich have
been cashed by their respective holders. If thesiegp has filled
out his check stubs properly, a comparison betwleem and the
cancelled checks will reveal any forged check akén from his
checkbook. It is the duty of a depositor to calgfakamine the
bank's statement, his cancelled checks, his chiabk and other
pertinent records within a reasonable time, an@port any errors
without unreasonable delay. If his negligence sth@aluse the
bank to honor a forged check or prevent it fronowering the
amount it may have already paid on such checkahaat later
complain should the bank refuse to recredit hi®antwith the
amount of such check. (First Nat. Bank of RichmenRichmond
Electric Co., 106 Va. 347, 56 SE 152, 7 LRA, NS 7¥307]. See
also Leather Manufacturers' Bank v. Morgan, 11796856 S. Ct.
657 [1886]; Deer Island Fish and Oyster Co. v.tHlat. Bank of
Biloxi, 166 Miss. 162, 146 So. 116 [1933]). Camposl Campos,



Notes and Selected Cases on Negotiable Instrurhants1971,
pp. 267-268).

This failure of the petitioner to reconcile the katatements with
its cancelled checks was noted by the National 8ud
Investigation in its report dated November 2, 1970:

"58. One factor which facilitate this fraud was theday in the
reconciliation of bank (PNB) statements with the\WWASA bank
accounts. . . . Had the NAWASA representative ctortbe PNB
early for the statements and had the bank beessediypromptly of
the reported bogus check, the negotiation of praltyi all of the
remaining checks on May, 1969, totalling P2,224,0@&ould
have been prevented."

The records likewise show that the petitioner thile provide
appropriate security measures over its own redbel®by laying
confidential records open to unauthorized persdhs.petitioner's
own Fact Finding Committee, in its report submittedheir
General Manager underscored this laxity of recooddgrol. It
observed that the "office of Mr. Ongtengco (Casher VI of the
Treasury Department at the NAWASA) is quite opeartg person
known to him or his staff members and that the kivetter is
merely on top of his table."

When confronted with this report at the Anti-Fraluction Section
of the National Bureau of Investigation, Mr. Ongiea could only
state that:

"A. Generally my order is not to allow anybody tater my
office. Only authorized persons are allowed to emtg office.
There are some cases, however, where some persensrs/
office because they are following up their chedkaybe, these
persons may have been authorized by Mr. Pantigt bfdke
people entering my office are changing checkslasvatl by the
Resolution of the Board of Directors of the NAWA®SAd the
Treasurer. The check writer was never placed otalig. There is
a place for the checkwriter which is also undekland key.

"Q. Is Mr. Pantig authorized to allow unauthorizegisons to
enter your office?



"A. No, sir.

"Q. Why are you tolerating Mr. Pantig admitting utfzorized
persons in your office?

"A. | do not want to embarrass Mr. Pantig. Mostha people
following up checks are employees of the NAWASA.

"Q. Was the authority given by the Board of Direstand the
approval by the Treasurer for employees, and gibesons to
encash their checks carry with it their author@tyetter your
office?

"A. No, sir.

XXX XXX XXX

"Q. From the answers that you have given to usbgewved that
actually there is laxity and poor control on yoartpwith regards
to the preparations of check payments inasmuclvasjow
unauthorized persons to follow up their vouchessda your office
which may leakout confidential informations or ydngoks of
account. After being apprised of all the shortcaysim your
office, as head of the Cashiers' Office of the $uep Department
what remedial measures do you intend to undertake?

"A. Time and again the Treasurer has been callurgatention
not to allow interested persons to hand carry thaircher checks
and we are trying our best and if | can do it tolw the
instructions to the letter, | will do it but unfartately the persons
who are allowed to enter my office are my co-emp&s/and
persons who have connections with our higher udd aan not
possibly antagonize them. Rest assured that ewergththat
everybody will get hurt, | will do my best not thaav
unauthorized persons to enter my office.

XXX XXX XXX

"Q. Is it not possible inasmuch as your officenicharge of the
posting of check payments in your books that leakaigpayments
to the banks came from your office?

"A. | am not aware of it but it only takes us a pteuof minutes
to process the checks. And there are cases wharery
information about the checks may be obtained frioen t



Accounting Department, Auditing Department, or @ifice of the
General Manager."

Relying on the foregoing statement of Mr. Ongtendie National
Bureau of Investigation concluded in its Reporedaliovember 2,
1970 that the fraudulent encashment of the twemiget (23)
checks in question was an "inside job". Thus —

"We have all the reasons to believe that this fudert act was an
inside job or one pulled with inside connivanc&AWASA. As
pointed earlier in this report, the serial numberthese checks in
guestion conform with the numbers in current usBlAWASA,
aside from the fact that these fraudulent checks faind to be of
the same kind and design as that of NAWASA's owatkh.
While knowledge as to such facts may be obtainsmlitih the
possession of a NAWASA check of current issue, @sider
without information from the inside can not posgipinpoint
which of NAWASA's various accounts has sufficieatdmce to
cover all these fraudulent checks. None of theseld it should
be noted, was dishonored for insufficiency of fuhds

Even if the twenty three (23) checks in questiamamsidered
forgeries, considering the petitioner's gross megice, it is barred
from setting up the defense of forgery under Sac2® of the
Negotiable Instruments Law.

Nonetheless, the petitioner claims that it wasntbhgligence of the
respondent Philippine National Bank that was tloximnate cause
of the loss. The petitioner relies on our rulindinilippine
National Bank v. Court of Appeals (25. SCRA 693)tth

"Thus, by not returning the check to the PCIB, lbgreby
indicating that the PNB had found nothing wronghiilie check
and would honor the same, and by actually paymgniount to
the PCIB, the PNB induced the latter, not only étidve that the
check was genuine and good in every respect, lsat, @ pay its
amount to Augusto Lim. In other words, the PNB wWesprimary
or proximate cause of the loss, and, hence, mayecover from
the PCIB."



The argument has no merit. The records show tleatetspondent
drawee bank, had taken the necessary measuresdetdction of
forged checks and the prevention of their fraududsitashment.
In fact, long before the encashment of the twehtgd (23) checks
in question, the respondent Bank had issued cansamnders to
all Current Account Bookkeepers informing themloé activities
of forgery syndicates. The Memorandum of the AasisVice-
President and Chief Accountant of the PhilippingidNeal Bank
dated February 17, 1966 reads in part:

"SUBJECT: ACTIVITIES OF FORGERY SYNDICATE.

"From reliable information we have gathered thaspealized
checks of current account depositors are now tigetaf the
forgery syndicate. To protect the interest of thaly you are
hereby enjoined to be more careful in examining shecks
especially those coming from the clearing, maild awandow
transactions. As a reminder please be guided Wweétidllowing:
"1. Signatures of drawers should be properly scized and
compared with those we have on file.

"2. "The serial numbers of the checks should bepawad with
the serial numbers registered with the Cashiengt.De

"3. The texture of the paper used and the printinipe checks
should be compared with the sample we have onvitle the
Cashier's Dept.

"4. Checks bearing several indorsements shouldves g
special attention.

"5. Alteration in amount both in figures and wosd®uld be
carefully examined even if signed by the drawer.

"6. Checks issued in substantial amounts partigubgr
depositors who do not usually issue checks in bigunts should
be brought to the attention of the drawer by teteyghor any
fastest means of communication for purposes oficaaftion.

and your attention is also invited to keep abrefgrevious
circulars and memo instructions issued to bookkeshe

We cannot fault the respondent drawee Bank fohawing
detected the fraudulent encashment of the chedeube the



printing of the petitioner's personalized checks wat done under
the supervision and control of the Bank. Thereoi€wvidence on
record indicating that because of this private tprg) the petitioner
furnished the respondent Bank with samples of chgoéns, and
inks or took other precautionary measures withRN& to
safeguard its interests.
Under the circumstances, therefore, the petitioraey in a better
position to detect and prevent the fraudulent dmoast of its
checks.
WHEREFORE, the petition for review on certiorarhisreby
DISMISSED for lack of merit. The decision of thespendent
Court of Appeals dated October 29, 1982 is AFFIRMED
pronouncement as to costs.
SO ORDERED.
Feria (Chairman), Fernan, Alampay and Cruz, Jh¢@o
Paras, **J., took no part.
Footnotes

** Justice Paras took no part. Justice Cruz wessghated to sit
in the Second Division.

FIRST DIVISION

[G.R. No. 74917. January 20, 1988.]

BANCO DE ORO SAVINGS AND MORTGAGE BANK,
petitioner, vs. EQUITABLE BANKING CORPORATION,
PHILIPPINE CLEARING HOUSE CORPORATION, AND
REGIONAL TRIAL COURT OF QUEZON CITY, BRANCH
XCIl (92) respondents.

SYLLABUS

1. COMMERCIAL LAW; BANKING; PHILIPPINE
CLEARING HOUSE CORPORATION (PCHC); AUTHORITY
TO CLEAR CHECKS AND/OR CHECKING ITEMS;
TRANSACTIONS ON NON-NEGOTIABLE CHECKS WITHIN
THE AMBIT OF ITS JURISDICTION. — As provided in the
articles of incorporation of PCHC its operationexd to "clearing
checks and other clearing items." No doubt tramsaston non-



negotiable checks are within the ambit of its icson. In a
previous case, this Court had occasion to ruleilgdmon
distinguit nec nos distinguere debemos." There Ishioel no
distinction in the application of a statute wheoma is indicated
for courts are not authorized to distinguish whbaeelaw makes no
distinction. They should instead administer the fept/as they
think it ought to be but as they find it and withoegard to
consequences. The participation of the two bard#tjgner and
private respondent, in the clearing operations@flE is a
manifestation of their submission to its jurisdicti Viewing the
provisions the conclusion is clear that the PCH®&Rand
Regulations should not be interpreted to be apgpligcanly to
checks which are negotiable instruments but alsmtenegotiable
instruments, and that the PCHC has jurisdictiorr ¢tivie case even
as the checks subiject of this litigation are adrdltt non-
negotiable.

2. STATUTORY CONSTRUCTION; APPLICATION OF A
STATUTE; NO DISTINCTION WHERE NONE IS INDICATED.
— The term, check as used in the said Articlesrobtporation of
PCHC can only connote checks in general use in ceneial and
business activities. It cannot be conceived tarbgdd to
negotiable checks only. Checks are used betweéd(s [zanl
bankers and their customers, and are designeditefiee banking
operations. It is of the essence to be payableeomadd, because
the contract between the banker and the custontieatishe money
Is needed on demand.

3. COMMERCIAL LAW; BANKING: STAMPING
GUARANTEE OF PRIOR ENDORSEMENT AT THE BACK OF
A CHECK EQUIVALENT TO ASSUMPTION OF WARRANTY
OF AN ENDORSER. — The petitioner having stamped its
guarantee of "all prior endorsements and/or lacknaforsements"
(Exh. A-2 to F-2) is now estopped from claimingtttiee checks
under consideration are not negotiable instrumdifite.checks
were accepted for deposit by the petitioner stagphereon its
guarantee, in order that it can clear the saidlchadth the



respondent bank. By such deliberate and posititede of the
petitioner it has for all legal intents and purmseated the said
checks as negotiable instruments and accordinglynasd the
warranty of the endorser when it stamped its gueeaaf prior
endorsements at the back of the checks. It leddlterespondent
to believe that it was acting as endorser of thecks and on the
strength of this guarantee said respondent cléheedhecks in
guestion and credited the account of the petitioRetitioner is
now barred from taking an opposite posture by dlagnthat the
disputed checks are not negotiable instrument.

4. ID.; ID.; ID.; BASES OF THE DOCTRINE OF ESTOPPEL
— The Court enunciated in Philippine National Bassk Court of
Appeals, a point relevant to the issue when iestat- "the
doctrine of estoppel is based upon the groundsibligpolicy,

fair dealing, good faith and justice and its pugpsto forbid one
to speak against his own act, representationsrmanstments to
the injury of one to whom they were directed andwdasonably
relied thereon."

5. ID.;ID.;ID.; FORGERY IN ENDORSEMENT; LOSS
SUFFERED BY THE COLLECTING BANK OR LAST
ENDORSER. — Apropos the matter of forgery in endorents,
this Court has succinctly emphasized that the ctitlg bank or
last endorser generally suffers the loss becausssithe duty to
ascertain the genuineness of all prior endorsenoemsidering
that the act of presenting the check for paymethéadrawee is an
assertion that the party making the presentmentibias its duty to
ascertain the genuineness of the endorsementsisllihid down in
the case of PNB vs. National City Bank. In anottese, this court
held that if the drawee-bank discovers that theagigre of the
payee was forged after it has paid the amounteotkieck to the
holder thereof, it can recover the amount paid ftbencollecting
bank.

6. ID.;ID.; CHECKS: DUTY OF DILIGENCE NOT OWNED
BY THE DRAWER TO THE COLLECTING BANK. — It has
been enunciated in an American case particularAnnerican



Exchange National Bank vs. Yorkville Bank that:e'ttirawer
owes no duty of diligence to the collecting bankgavho had
accepted an altered check and had paid over tloegus to the
depositor) except of seasonably discovering trexatibn by a
comparison of its returned checks and check stubther
equivalent record, and to inform the drawee the'téldfus We
hold that while the drawer generally owes no ddtgliigence to
the collecting bank, the law imposes a duty ofydifice on the
collecting bank to scrutinize checks deposited wwitor the
purpose of determining their genuineness and raguldhe
collecting bank being primarily engaged in bankdds itself out
to the public as the expert and the law holds & kagh standard of
conduct.

DECISION

GANCAYCO, J p:

This is a petition for review on certiorari of actkon of the
Regional Trial Court of Quezon City promulgated\arch 24,
1986 in Civil Case No. Q-46517 entitled Banco de Savings
and Mortgage Bank versus Equitable Banking Corpmrand the
Philippine Clearing House Corporation after a reved the
Decision of the Board of Directors of the Philippi@learing
House Corporation (PCHC) in the case of Equitalaakihg
Corporation (EBC) vs. Banco de Oro Savings and yagé
(BCO), ARBICOM Case No. 84-033.

The undisputed facts are as follows:

"It appears that sometime in March, April, May afkubust 1983,
plaintiff through its Visa Card Department, drew siossed
Manager's check (Exhibits 'A' to 'F', and herefenmed to as
Checks) having an aggregate amount of Forty Fivau$and Nine
Hundred and Eighty Two & 23/100 (P45,982.23) Pesub
payable to certain member establishments of Vigd.Ca
Subsequently, the Checks were deposited with tfendant to the
credit of its depositor, a certain Aida Trencio.

Following normal procedures, and after stampintdpatback of the
Checks the usual endorsements: 'All prior and/fck &



endorsement guaranteed' the defendant sent thkscfoealearing
through the Philippine Clearing House Corporatie@KC).
Accordingly, plaintiff paid the Checks; its cleaggiaccount was
debited for the value of the Checks and defendalatzsing
account was credited for the same amount.

Thereatfter, plaintiff discovered that the endorsetmi@ppearing at
the back of the Checks and purporting to be ththe@pbayees were
forged and/or unauthorized or otherwise belongeis@ns other
than the payees.

Pursuant to the PCHC Clearing Rules and Regulatmamtiff
presented the Checks directly to the defendanth®purpose of
claiming reimbursement from the latter. Howevefeddant
refused to accept such direct presentation angirtaburse the
plaintiff for the value of the Checks; hence, ttase.

In its Complaint, plaintiff prays for judgment tequire the
defendant to pay the plaintiff the sum of P45,982\&h interest
at the rate of 12% per annum from the date of dmepdaint plus
attorney's fees in the amount of P10,000.00 asasgsdihe cost of
the suit.

In accordance with Section 38 of the Clearing HdRskes and
Regulations, the dispute was presented for Arlminatand Atty.
Ceasar Querubin was designated as the Arbitrator.

After an exhaustive investigation and hearing thieitér rendered
a decision in favor of the plaintiff and agains thefendant
ordering the PCHC to debit the clearing accounhefdefendant,
and to credit the clearing account of the plaimgffthe amount of
P45,982.23 with interest at the rate of 12% peuanfrom date of
the complaint and Attorney's fee in the amount®0P0.00. No
pronouncement as to cost was made." 1

In a motion for reconsideration filed by the petiter, the Board of
Directors of the PCHC affirmed the decision of a&d Arbiter in
this wise:

"In view of all the foregoing the decision of tAebiter is
confirmed"; and the Philippine Clearing House Cogbion is
hereby ordered to debit the clearing account ofitfendant and



credit the clearing account of plaintiff the amoaohforthy Five
Thousand Nine Hundred Eighty Two & 23/100 (P45,282 Pesos
with interest at the rate of 12% per annum frone ddithe
complaint, and the Attorney's fee in the amourftigé Thousand
(P5,000.00) Pesos.™

Thus, a petition for review was filed with the Rexgal Trial Court
of Quezon City, Branch XCII, wherein in due couaséecision
was rendered affirming in toto the decision of B{eHC.

Hence this petition.

The petition is focused on the following issues:

1. Didthe PCHC have any jurisdiction to give doerse to and
adjudicate Arbicom Case No. 84-033?

2.  Were the subject checks non-negotiable andtjfdues it fall
under the ambit of the power of the PCHC?

3. Isthe Negotiable Instrument Law, Act No. 20ppl&cable in
deciding controversies of this nature by the PCHC?

4.  What law should govern in resolving controves®©éthis
nature?

5. Was the petitioner bank negligent and thus nesipte for
any undue payment?

Petitioner maintains that the PCHC is not clothdith yurisdiction
because the Clearing House Rules and RegulatioA€HIC cover
and apply only to checks that are genuinely negt#icEmphasis
Is laid on the primary purpose of the PCHC in thiecdes of
Incorporation, which states:

"To provide, maintain and render an effective, amegnt,
efficient, economical and relevant exchange anilitite service
limited to check processing and sorting by wayssisting
member banks, entities in clearing checks and aflearing items
as defined in existing and in future Central Bahkhe Philippines
circulars, memoranda, circular letters, rules agllations and
policies in pursuance to the provisions of Seclifid of R.A. 265.

and Section 107 of R.A. 265 which provides:
XXX XXX XXX



The deposit reserves maintained by the banks iCémral Bank,
in accordance with the provisions of Section 10@#liserve as a
basis for the clearing of checks, and the settleémemterbank
balances . . ."

Petitioner argues that by law and common senséethecheck
should be interpreted as one that fits the articfescorporation of
the PCHC, the Central Bank and the Clearing Houdedstating
that it is a negotiable instrument citing the diiom of a "check"
as basically a "bill of exchange" under Section @Bthe NIL and
that it should be payable to "order" or to "bearartier Section
126 of same law. Petitioner alleges that with thecellation of the
printed word "or bearer" from the face of the chethecomes
non-negotiable so the PCHC has no jurisdiction divercase.
The Regional Trial Court took exception to thisstand
conclusion put forth by the herein petitioner aseald:
"Petitioner's theory cannot be maintained. As bdlnoted, the
PCHC makes no distinction as to the character mreaf the
checks subject of its jurisdiction. The pertineraisions quoted
in petitioner's memorandum simply refer to check{¢here the
law does not distinguish, we shall not distinguish.

In the case of Reyes vs. Chuanico (CA-G.R. No. 26R1Feb. 5,
1962) the Appellate Court categorically stated thate are four
kinds of checks in this jurisdiction; the reguléieck; the cashier's
check; the traveller's check; and the crossed chduk Court,
further elucidated, that while the Negotiable lastents Law does
not contain any provision on crossed checks,abimmon practice
in commercial and banking operations to issue chetkhis
character, obviously in accordance with Article ®1he Code of
Commerce. Attention is likewise called to Secti@&b bf the
Negotiable Instruments Law:

'‘Sec. 185. Check defined. — A check is a bill ofleange drawn
on a bank payable on demand. Except as hereinvadeer
provided, the provisions of this act applicablatoill of exchange
payable on demand apply to a check.'



and the provisions of Section 61 (supra) that tiagvdr may insert
In the instrument an express stipulation negatmigrating his
own liability to the holder. Consequently, it appethat the use of
the term 'check’ in the Articles of IncorporatidriRCHC is to be
perceived as not limited to negotiable checks dmly,to checks as
is generally known in use in commercial or busirtesssactions.
Anent Petitioner's liability on said instrumentsistcourt is in full
accord with the ruling of the PCHC Board of Direstthat:

'In presenting the Checks for clearing and for payinthe
defendant made an express guarantee on the validajl prior
endorsements'. Thus, stamped at the back of tlekslaee the
defendant's clear warranty; ALL PRIOR ENDORSEMENTS
AND/OR LACK OF ENDORSEMENTS GUARANTEED.
Without such warranty, plaintiff would not have gain the
checks.

No amount of legal jargon can reverse the cleammeeof
defendant's warranty. As the warranty has provdrettalse and
inaccurate, the defendant is liable for any danaagng out of the
falsity of its representation.

The principle of estoppel, effectively prevents tdefendant from
denying liability for any damage sustained by thkeentiff which,
relying upon an action or declaration of the de#aridpaid on the
Checks. The same principle of estoppel effectipedvents the
defendant from denying the existence of the Che@Rp. 10-11
Decision; pp. 43-44, Rollo)"

We agree.

As provided in the aforecited articles of incorgmma of PCHC its
operation extend to “clearing checks and othericigatems.” No
doubt transactions on non-negotiable checks atamwiie ambit
of its jurisdiction.

In a previous case this Court had occasion to fulbilex non
distinguit nec nos distinguere debemos. 2 It waseiated in Loc
Cham v. Ocampo, 77 Phil. 636 (1946):

“The rule, founded on ,logic is a corollary of fhrenciple that
general words and phrases in a statute shouldaorigitbe



accorded their natural and general significancetter words,
there should be no distinction in the applicatiba statute where
none is indicated."

There should be no distinction in the applicatiba statute where
none is indicated for courts are not authorizedistinguish where
the law makes no distinction. They should instedaiaister the
law not as they think it ought to be but us theyfit and without
regard to consequences. 3

The term, check as used in the said Articles obipcration of
PCHC can only connote checks in general use in caneial, and
business activities. It cannot be conceived tarbadd to
negotiable checks only. cdreo

Checks are used between banks and bankers andubtmers,
and are designed to facilitate banking operatitins.of the
essence to be payable on demand, because theatdrghaeen the
banker and the customer is that the money is neadegmand. 4
The participation of the two banks, petitioner g@nigrate
respondent, in the clearing operations of PCHCnimaifestation
of their submission to its jurisdiction. Sec. 3 &&l6 of the
PCHC-CHRR clearing rules and regulations provide:

"SEC. 3. AGREEMENT TO THESE RULES. — It is the geale
agreement and understanding that any participatheifhilippine
Clearing House Corporation, MICR clearing operatibg the
mere fact of their participation, thereby manifastsagreement to
these Rules and Regulations and its subsequentianeerts."

Sec. 36.6. (ARBITRATION) — The fact that a banktmapates
in the clearing operations of the PCHC shall bavezkits written
and subscribed consent to the binding effect af dinbitration
agreement as if it had done so in accordance wittian 4 of (the)
Republic Act No. 876, otherwise known as the Adiitbn Law."
Further Section 2 of the Arbitration Law mandates:

"Two or more persons or parties may submit to tivration of
one or more arbitrators any controversy existingvben them at
the time of the submission and which may be thgestilof an
action, or the parties of any contract may in stmfhtract agree to



settle by arbitration a controversy thereafteriagidetween them.
Such submission or contract shall be valid andvacable, save
upon grounds as exist at law for the revocatioanyf contract.
"Such submission or contract may include questraing out of
valuations, appraisals or other controversies whely be
collateral, incidental, precedent or subsequeanipissue between
the parties .. ."

Sec. 21 of the same rules, says:

"Items which have been the subject of materialaiien or items
bearing forged endorsement when such endorsemeatessary
for negotiation shall be returned by direct preagoah or demand
to the Presenting Bank and not through the regléaring house
facilities within the period prescribed by law tbe filing of a
legal action by the returning bank/branch, instutor entity
sending the same." (Emphasis supplied)

Viewing these provisions the conclusion is cleat the PCHC
Rules and Regulations should not be interpretdxktapplicable
only to checks which are negotiable instrumentsalad to non-
negotiable instruments, and that the PCHC hadgjgtisn over
this case even as the checks subject of thistibigare admittedly
non-negotiable.

Moreover, petitioner is estopped from raising teéedse of non-
negotiability of the checks in question. It stamgsdjuarantee on
the back of the checks and subsequently presemtse thecks for
clearing and it was on the basis of these endonssnhy the
petitioner that the proceeds were credited inlgartng account.
The petitioner by its own acts and representataonrmot now deny
liability because it assumed the liabilities ofeardorser by
stamping its guarantee at the back of the checks.

The petitioner having stamped its guarantee ofgiadir
endorsements and/or lack of endorsements” (Exht&FR22) is
now estopped from claiming that the checks undasicieration
are not negotiable instruments. The checks werepaed for
deposit by the petitioner stamping thereon its gote, in order
that it can clear the said checks with the responhidank. By such



deliberate and positive attitude of the petitioméras for all legal
intents and purposes treated the said checks asiziag
instruments and accordingly assumed the warranttyeoéndorser
when it stamped its guarantee of prior endorsenadritee back of
the checks. It led the said respondent to belieagit was acting
as endorser of the checks and on the strengthsoftfarantee said
respondent cleared the checks in question andtedetie account
of the petitioner. Petitioner is now barred frorkihg an opposite
posture by claiming that the disputed checks ataagotiable
instrument.

This Court enunciated in Philippine National Barsk €ourt of
Appeals, 5 a point relevant to the issue whetated - "the
doctrine of estoppel is based upon the groundsibligpolicy,

fair dealing, good faith and justice and its pumlpwsto forbid one
to speak against his own act, representationsrmanstments to
the injury of one to whom they were directed anawdasonably
relied thereon."

A commercial bank cannot escape the liability okadorser of a
check and which may turn out to be a forged endoesg.
Whenever any bank treats the signature at the dattie checks as
endorsements and thus logically guarantees the aarsech there
can be no doubt said bank has considered the clhsaksgotiable.
cdrep

Apropos the matter of forgery in endorsements, @dart has
succinctly emphasized that the collecting bankast €ndorser
generally suffers the loss because it has thetdudgcertain the
genuineness of all prior endorsements considenagthe act of
presenting the check for payment to the drawea esaertion that
the party making the presentment has done itstdwagcertain the
genuineness of the endorsements. This is laid dowre case of
PNB vs. National City Bank. 6 In another cases tourt held
that if the drawee-bank discovers that the sigeadfithe payee
was forged after it has paid the amount of the kihethe holder
thereof, it can recover the amount paid from tHecbng bank. 7



A truism stated by this Court is that — "The dawotrof estoppel
precludes a party from repudiating an obligatiolumtarily
assumed after having accepted benefits therefroancolintenance
such repudiation would be contrary to equity antdgramium on
fraud or misrepresentation." 8

We made clear in Our decision in Philippine Natiddank vs.
The National City Bank of NY & Motor Service Coath

"Where a check is accepted or certified by the amivhich it is
drawn, the bank is estopped to deny the genuineri¢bs
drawer's signature and his capacity to issue thteument.

If a drawee bank pays a forged check which "wasipusly
accepted or certified by the said bank, it canracbver from a
holder who did not participate in the forgery andl mot have
actual notice thereof.

The payment of a check does not include or imghadceptance in
the sense that this word is used in Section 6Re@Negotiable
Instruments Act." 9

The point that comes uppermost is whether the dzdvamk was
negligent in failing to discover the alterationtbe forgery.

Very akin to the case at bar is one which involxesiit filed by
the drawer of checks against the collecting barkthis came
about in Farmers State Bank 10 where it was held:

"A cause of action against the (collecting bankfawvor of the
appellee (the drawer) accrued as a result of thk beeaching its
implied warranty of the genuineness of the indoesais of the
name of the payee by bringing about the presemntatithe checks
(to the drawee bank) and collecting the amountetigethe right
to enforce that cause of action was not destroyetido
circumstance that another cause of action forg¢hewvery of the
amounts paid on the checks would have accrued/or fa the
appellee against another or to others than the thaviken the
checks were paid they have been indorsed by theggafUnited
States vs. National Exchange Bank, 214 US, 308 29-665, 53
L. Ed 1006,16 Am. Cas. 1184; Onondaga County Savank vs.
United States (E.C.A.) 64 F 703)".



Section 66 of the Negotiable Instruments ordaias. th

"Every indorser who indorses without qualificatievarrants to all
subsequent holders in due course" (a) that theumsint is
genuine and in all respects what it purports to(bgethat he has
good title to it; (c) that all prior parties havapacity to contract;
and (d) that the instrument is at the time of hdorsement valid
and subsisting. 11

It has been enunciated in an American case paatiguh
American Exchange National Bank vs. Yorkville Bari® that:
“the drawer owes no duty of diligence to the cdiferbank (one
who had accepted an altered check and had paidloe@roceeds
to the depositor) except of seasonably discovahaglteration by
a comparison of its returned checks and check stubther
equivalent record, and to inform the drawee theteof

In this case it was further held that:

"The real and underlying reasons why negligendgbetrawer
constitutes no defense to the collecting bankleatthere is no
privity between the drawer and the collecting bé&D&rn
Exchange Bank vs. Nassau Bank, 204 N.Y.S. 80) lmmdrawer
owes to that bank no duty of vigilance (New Yorloduice
Exchange Bank vs. Twelfth Ward Bank, 204 N.Y.S. &4) no act
of the collecting bank is induced by any act orespntation or
admission of the drawer (Seaboard National BaniBask of
America (supra) and it follows that negligence loa part of the
drawer cannot create any liability from it to thalecting bank,
and the drawer thus is neither a necessary nay@epparty to an
action by the drawee bank against such bank gitiie true that
depositors in banks are under the obligation ofremeng their
passbooks and returned vouchers as a protectiomsatjze
payment by the depository bank against forged «heakd
negligence in the performance of that obligatiory maieve that
bank of liability for the repayment of amounts paia on forged
checks, which but for such negligence it would barid to repay.
A leading case on that subject is Morgan vs. Un8tdes



Mortgage and Trust Col. 208 N.Y. 218, 101 N.E. 8mn. Cas.
1914D, 462, L.R.A. 1915D, 74."
Thus We hold that while the drawer generally oweslaty of
diligence to the collecting bank, the law imposekity of
diligence on the collecting bank to scrutinize dtsedeposited
with it for the purpose of determining their geremess and
regularity. The collecting bank being primarily aeggd in banking
holds itself out to the public as the expert aral#w holds it to a
high standard of conduct. LLpr
And although the subject checks are non-negotihigle
responsibility of petitioner as indorser thereohegns.
To countenance a repudiation by the petitionetsobbligation
would be contrary to equity and would deal a negdblow to the
whole banking system of this country.
The court reproduces with approval the followingaiisition of
the PCHC in its decision —
"Il. Payments To Persons Other

Than The Payees Are Not Valid

And Give Rise To An Obligation

To Return Amounts Received.
Nothing is more clear than that neither the defatidaepositor
nor the defendant is entitled to receive paymepapke for the
Checks. As the checks are not payable to defesddepositor,
payments to persons other than payees named thirein
successor-in-interest or any person authorizeddeive payment
are not valid. Article 1240, New Civil Code of tRéilippines
unequivocably provides that:
‘Art. 1240. Payment shall be made to the persavhiose favor the
obligation has been constituted, or his succegsorterest, or any
person authorized to receive it.'
Considering that neither the defendant's depostothe
defendant is entitled to receive payments for thedks, payments
to any of them give rise to an obligation to rettira amounts
received. Section 2154 of the New Civil Code maesi#that: —



‘Article 2154. If something is received when thisrao right to
demand it, and it was unduly delivered through akist the
obligation to return it arises.
It is contended that plaintiff should be held resgble for issuing
the Checks notwithstanding that the underlyingdsations were
fictitious. This contention has no basis in ourgprudence.
The nullity of the underlying transactions does @iotinish, but in
fact strengthens, plaintiff's right to recover frtime defendant.
Such nullity clearly emphasizes the obligationhsd payees to
return the proceeds of the Checks. If a failureafsideration is
sufficient to warrant a finding that a payee is aotitled to
payment or must return payment already made, waremeason
the defendant, who is neither the payee nor theopesiuthorized
by the payee, should be compelled to surrendeoribeeeds of the
Checks received by it. Defendant does not havdidayo the
Checks; neither can it claim any derivative tidghem.
"lll. Having Violated Its Warranty

On Validity Of All Endorsements,

Collecting Bank Cannot Deny

Liability To Those Who Relied

On Its Warranty.
In presenting the Checks for clearing and for payrie
defendant made an express guarantee on the validail prior
endorsements'. Thus, stamped at the bank of tlekelaee the
defendant's clear warranty: ALL PRIOR ENDORSEMENTS
AND/OR LACK OF ENDORSEMENTS GUARANTEED.
Without such warranty, plaintiff would not have gain the
checks.
No amount of legal jargon can reverse the cleammegeof
defendant's warranty. As the warranty has provdrettalse and
inaccurate, the defendant is liable for any danaagng out of the
falsity of its representation.
The principle of estoppel effectively prevents tlefendant from
denying liability for any damages sustained byglaentiff which,
relying upon an action or declaration of the deentdpaid on the



Checks. The same principle of estoppel effectipebvents the
defendant from denying the existence of the Checks.
Whether the Checks have been issued for valuabigiderations
or not is of no serious moment to this case. Ti&secks have
been made the subject of contracts of endorsentesrtem the
defendant made expressed warranties to induce payoyehe
drawer of the Checks; and the defendant cannotretyge
liability for breach of warranty as a consequeniceuch forged
endorsements. The defendant has falsely warrantiador of
plaintiff the validity of all endorsements and thenuineness of the
checks in all respects what they purport to bed I

The damage that will result if judgment is not reratl for the
plaintiff is irreparable. The collecting bank has/jy with the
depositor who is the principal culprit in this caske defendant
knows the depositor; her address and her histagpoBitor is
defendant's client. It has taken a risk on its ggpowhen it
allowed her to collect on the crossed-checks.

Having accepted the crossed checks from persoes ththn the
payees, the defendant is guilty of negligencerigieof wrongful
payment has to be assumed by the defendant.

On the matter of the award of the interest anddigs fees, the
Board of Directors finds no reason to reverse #msion of the
Arbiter. The defendant's failure to reimburse tremiff has
constrained the plaintiff to hire the services ofigsel in order to
protect its interest notwithstanding that plairgitlaim is plainly
valid, just and demandable. In addition, defendasi€ar
obligation is to reimburse plaintiff upon direcegentation of the
checks; and it is undenied that up to this timedidendant has
failed to make such reimbursement.”

WHEREFORE, the petition is DISMISSED for lack of mhe
without pronouncement as to costs. The decisidhefespondent
court of 24 March 1986 and its order of 3 June 18&6hereby
declared to be immediately executory.

SO ORDERED.

Teehankee, C.J., Narvasa, Cruz and Paras, JJurconc
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1. MERCANTILE LAW; NEGOTIABLE INSTRUMENTS
LAW; CHECKS; DRAWER DUTY BOUND TO SET UP AN
ACCOUNTING SYSTEM AND TO REPORT FORGED
INDORSEMENT TO DRAWEE. — While there is no duty tieg
on the depositor to look for forged indorsementsisncancelled
checks in contrast to a duty imposed upon hima& for forgeries
of his own name, a depositor is under a duty tapein
accounting system and a business procedure asam@vably
calculated to prevent or render difficult the fangef
indorsements, particularly by the depositor's ompleyees. And
if the drawer (depositor) learns that a check draywhim has been
paid under a forged indorsement, the drawer in uddgy
promptly to report such fact to the drawee bankiti@, Bills and
Notes, Sec. 143, pp. 663-664)

2. ID.;ID.;ID.; ID.; DRAWER LOSES RIGHT AGAINST
DRAWEE FOR FAILURE TO DISCOVER FORGERY OR
REPORT PROMPTLY SAID FORGERY. — For his negligence
or failure either to discover or to report promgthe fact of such
forgery to the drawee, the drawer loses his righirest the drawee
who has debited his account under the forged irthoest. (City of
New York vs. Bronx County Trust Co., 261 N.Y. 684IN.E. 495
(1933); Detroit Piston Ring Co. vs. Wayne County{1&me
Savings Bank, 252 Mich. 163, 233 N.W. 185 [193QEC
Erickson Co. vs. lowa Nat. Bank, 211 lowa 495, RB@/. 342
[1930] In other words, he is precluded from usiagyéry as a
basis for his claim for recrediting of his account.

3. ID.; ID.; ISSUANCE OF INSTRUMENT, CONSTRUED.
— Every contract on a negotiable instrument is mptete and
revocable until delivery of the instrument to theyee for the
purpose of giving effect thereto. (NIL, Sec. 16eThst delivery
of the instrument, complete in form, to the paydé®wakes it as a
holder, is called issuance of the instrument. Withbe initial
delivery of the instrument from the drawer of tleck to the
payee, there can be no valid and binding contradte liability
on the instrument.



4. ID.; ID.; CHECKS; DRAWEE BANK WHO PAID A
CHECK ON A FORGED INDORSEMENT GENERALLY
CANNOT CHARGE THE DRAWER'S ACCOUNT;
EXCEPTION. — As a rule, a drawee bank who has paitleck
on which an indorsement has been forged cannogehbe
drawer's account for the amount of said check. ¥aeption to this
rule is where the drawer is guilty of such neglicemwhich causes
the bank to honor such a check or checks.

5. ID.; ID.; ID.; FORGED INDORSEMENT; DRAWER CAN
NOT DEMAND FROM DRAWEE BANK TO RECREDIT HER
ACCOUNT WHERE HER NEGLIGENCE WAS THE
PROXIMATE CAUSE OF HER LOSS; CASE AT BAR. — The
petitioner failed to examine her records with reegne diligence
whether before she signed the checks or afterviageher bank
statements. Had the petitioner examined her regoais
carefully, particularly the invoice receipts, calte@ checks, check
book stubs, and had she compared the sums wrigtamaunts
payable in the eighty-two (82) checks with the iperit sales
invoices, she would have easily discovered thabme checks,
the amounts did not tally with those appearindhmdales
invoices. Had she noticed these discrepanciesstsidd not have
sighed those checks, and should have conductathairy as to
the reason for the irregular entries. Likewise, patitioner been
more vigilant in going over her current accountdaking careful
note of the daily reports made by respondent drddeedg on her
iIssued checks, or at least made random scrutingio¢ancelled
checks returned by respondent drawee Bank at ¢ise df each
month, she could have easily discovered the framinigb
perpetrated by Alicia Galang, and could have regubtlhe matter
to the respondent drawee Bank. The respondent drBaek then
could have taken immediate steps to prevent fudbemmission of
such fraud. Thus, petitioner's negligence was tbgimate cause
of her loss. And since it was her negligence wisi@hsed the
respondent drawee Bank to honor the forged checgsevented it
from recovering the amount it had already paidrenahecks,



petitioner cannot now complain should the bankgefio recredit
her account with the amount of such checks. Undeti@ 23 of
the NIL, she is now precluded from using the foygerprevent
the bank's debiting of her account.

6. ID.;ID.;ID.; RESTRICTIVE INDORSEMENT;
PROHIBITION TO TRANSFER OR NEGOTIATE MUST BE
WRITTEN IN EXPRESS WORDS. — Under the NIL, the only
kind of indorsement which stops the further nedimtraof an
instrument is a restrictive indorsement which phitkithe further
negotiation thereof. In this kind of restrictivelorsement, the
prohibition to transfer or negotiate must be writtie express
words at the back of the instrument, so that afmgsguent party
may be forewarned that it ceases to be negotibloeever, the
restrictive indorsee acquires the right to recg@agment and bring
any action thereon as any indorser, but he caomgel transfer
his rights as such indorsee where the form ofridensement does
not authorize him to do so.

7. CIVIL LAW; OBLIGATIONS AND CONTRACTS;
DRAWEE BANK WHICH CONTRIBUTED TO THE LOSS
INCURRED BY THE DRAWER BY ITS OWN VIOLATION OF
INTERNAL RULES ADJUDGED LIABLE TO SHARE THE
LOSS; CASE AT BAR. — There is no question that ¢hisra
contractual relation between petitioner as deposatoligee) and
the respondent drawee bank as the obligor. Ine¢n®pnance of
its obligation, the drawee bank is bound by itennal banking
rules and regulations which form part of any carttraenters into
with any of its depositors. When it violated itéemal rules that
second endorsements are not to be accepted witmapproval
of its branch managers and it did accept the sgua the mere
approval of Boon, a chief accountant, it contravetine tenor of
its obligation at the very least, if it were notwadly guilty of fraud
or negligence. Furthermore, the fact that the nedpot drawee
Bank did not discover the irregularity with resptcthe
acceptance of checks with second indorsement foosieeven
without the approval of the branch manager deg@tedic



inspection conducted by a team of auditors fronmtlaen office
constitutes negligence on the part of the banlkamyag out its
obligations to its depositors. We hold that bankanginess is so
impressed with public interests where the trust@ndidence of
the public in general is of paramount importanaghdhat the
appropriate standard of diligence must be a higjrakeof
diligence, if not the utmost diligence. Surely,pesdent drawee
Bank cannot claim it exercised such a degree afatdice that is
required of it. There is no way We can allow it nmaescape
liability for such negligence. Its liability as ofpbr is not merely
vicarious but primary wherein the defense of exseraf due
diligence in the selection and supervision of itgoloyees is of no
moment. Premises considered, respondent draweeiBank
adjudged liable to share the loss with the petgram a fifty-fifty
ratio in accordance with Article 1172.

DECISION

CAMPOS, JR., J p:

From the adverse decision * of the Court of Appé@ls-G.R. CV
No. 16447), petitioner, Natividad Gempesaw, appetlehis
Court in a Petition for Review, on the issue of tight of the
drawer to recover from the drawee bank who paysealcwith a
forged indorsement of the payee, debiting the sagaénst the
drawer's account.

The records show that on January 23, 1985, petitibled a
Complaint against the private respondent Philipfdaak of
Communications (respondent drawee Bank) for regookthe
money value of eighty-two (82) checks charged agdire
petitioner's account with respondent drawee Bantherground
that the payees' indorsements were forgeries. EggoRal Trial
Court, Branch CXXVIII of Caloocan City, which tridte case,
rendered a decision on November 17, 1987 dismighmg
complaint as well as the respondent drawee Baokisterclaim.
On appeal, the Court of Appeals in a decision resalen
February 22, 1990, affirmed the decision of the RIhAwo
grounds, namely (1) that the plaintiff's (petitioherein) gross



negligence in issuing the checks was the proximatese of the
loss and (2) assuming that the bank was also reedlithe loss
must nevertheless be borne by the party whosegeegle was the
proximate cause of the loss. On March 5, 1990p#igioner filed
this petition under Rule 45 of the Rules of Coettiag forth the
following as the alleged errors of the respondenir€ 1 :

"l
THE RESPONDENT COURT OF APPEALS ERRED IN
RULING THAT THE NEGLIGENCE OF THE DRAWER IS
THE PROXIMATE CAUSE OF THE RESULTING INJURY TO
THE DRAWEE BANK, AND THE DRAWER IS PRECLUDED
FROM SETTING UP THE FORGERY OR WANT OF
AUTHORITY. Cdpr

Il

THE RESPONDENT COURT OF APPEALS ALSO ERRED IN
NOT FINDING AND RULING THAT IT IS THE GROSS AND
INEXCUSABLE NEGLIGENCE AND FRAUDULENT ACTS
OF THE OFFICIALS AND EMPLOYEES OF THE
RESPONDENT BANK IN FORGING THE SIGNATURE OF
THE PAYEES AND THE WRONG AND/OR ILLEGAL
PAYMENTS MADE TO PERSONS, OTHER THAN TO THE
INTENDED PAYEES SPECIFIED IN THE CHECKS, IS THE
DIRECT AND PROXIMATE CAUSE OF THE DAMAGE TO
PETITIONER WHOSE SAVING (SIC) ACCOUNT WAS
DEBITED.

1]

THE RESPONDENT COURT OF APPEALS ALSO ERRED IN
NOT ORDERING THE RESPONDENT BANK TO RESTORE
OR RE-CREDIT THE CHECKING ACCOUNT OF
PETITIONER IN THE CALOOCAN CITY BRANCH BY THE
VALUE OF THE EIGHTY TWO (82) CHECKS WHICH IS IN
THE AMOUNT OF P1,208,606.89 WITH LEGAL INTEREST."
From the records, the relevant facts are as fotlows

Petitioner Natividad O. Gempesaw (petitioner) o&nd operates
four grocery stores located at Rizal Avenue Exmmsind at



Second Avenue, both in Caloocan City. Among thesedgies are
D.G. Shopper's Mart and D.G. Whole Sale Mart. oeisr
maintains a checking account numbered 13-00038#1 tive
Caloocan City Branch of the respondent drawee BaoKacilitate
payment of debts to her suppliers, petitioner drelmexks against
her checking account with the respondent bank asekl. Her
customary practice of issuing checks in paymeimenfsuppliers
was as follows: The checks were prepared and fileds to all
material particulars by her trusted bookkeepewialGalang, an
employee for more than eight (8) years. After thekikeeper
prepared the checks, the completed checks wereitebdno the
petitioner for her signature, together with theresponding
invoice receipts which indicate the correct obligas due and
payable to her suppliers. Petitioner signed eadnearry check
without bothering to verify the accuracy of the ckagainst the
corresponding invoices because she reposed fulinapitit trust
and confidence on her bookkeeper. The issuanceenery of
the checks to the payees named therein were |dfeto
bookkeeper. Petitioner admitted that she did ndenzany
verification as to whether or not the checks weteally delivered
to their respective payees. Although the respondexwee Bank
notified her of all checks presented to and paithieybank,
petitioner did not verify the correctness of thieireed checks,
much less check if the payees actually receivedlieeks in
payment for the supplies she received. In the eooffier business
operations covering a period of two years, petdrassued,
following her usual practice stated above, a totaighty-two (82)
checks in favor of several suppliers. These chacks all
presented by the indorsees as holders thereofioh@nored by,
the respondent drawee Bank. Respondent drawee Bank
correspondingly debited the amounts thereof agaistioner's
checking account numbered 30-00038-1. Most of the
aforementioned checks were for amounts in excebsrodctual
obligations to the various payees as shown in tteetesponding
invoices. To mention a few:



"...1)in Check No. 621127, dated June 27, 1i88A4e amount of
P11,895.23 in favor of Kawsek Inc. (Exh. A-60), allgnt's actual
obligation to said payee was only P895.33 (Exh.3X-&) in
Check No. 652282 issued on September 18, 1984/ar t
Senson Enterprises in the amount of P11,041.20. (&67)
appellant's actual obligation to said payee wag Bidl041.20
(Exh. 7); (3) in Check No. 589092 dated April 7849or the
amount of P11,672.47 in favor of Marchem (Exh. A-61
appellant's obligation was only P1,672.47 (Exh.(B);in Check
No. 620450 dated May 10, 1984 in favor of Knotbday
P11,677.10 (Exh. A-31) her actual obligation waly 1677.10
(Exhs. C and C-1); (5) in Check No. 651862 datedusti 9, 1984
in favor of Malinta Exchange Mart for P11,107.1&KEA-62),
her obligation was only P1,107.16 (Exh. D-2); (®YXJheck No.
651863 dated August 11, 1984 in favor of Grocertsrhational
Food Corp. in the amount of P11,335.60 (Exh. A-6éy,
obligation was only P1,335.60 (Exh. E and E-1);i(7/Check No.
589019 dated March 17, 1984 in favor of Sophy Pctglin the
amount of P11,648.00 (Exh. A-78), her obligatiorswaly
P648.00 (Exh. G); (8) in Check No. 589028 dateddildrO, 1984
for the amount of P11,520.00 in favor of the YalRHilippines
(Exh. A-73), the latter's invoice was only P520(B®h. H-2); (9)
in Check No. 62033 dated May 24, 1984 in the amoéint
P11,504.00 in favor of Monde Denmark Biscuit (EAR34), her
obligation was only P504.00 (Exhs. I-1 and [-22."

Practically, all the checks issued and honorechbyr¢éspondent
drawee Bank were crossed checks. 3 Aside fromdahg notice
given to the petitioner by the respondent draweekBthe latter
also furnished her with a monthly statement oflFaark
transactions, attaching thereto all the cancellextks she had
Issued and which were debited against her curcaduant. It was
only after the lapse of more than two (2) years plegitioner found
out about the fraudulent manipulations of her baader. cdphil
All the eighty-two (82) checks with forged signasirof the payees
were brought to Ernest L. Boon, Chief Accountantespondent



drawee Bank at the Buendia branch, who, withoutatiy
therefor, accepted them all for deposit at the Biisebranch to the
credit and/or in the accounts of Alfredo Y. Romanu Benito
Lam. Ernest L. Boon was a very close friend of édfo Y.
Romero. Sixty-three (63) out of the eighty-two (8&kcks were
deposited in Savings Account No. 00844-5 of Alfr&dtidRomero
at the respondent drawee Bank's Buendia branchoang4)
checks in his Savings Account No. 32-81-9 at itg@m branch.
The rest of the checks were deposited in AccountOdd3-4,
under the name of Benito Lam at the Elcano braiit¢heo
respondent drawee Bank.

About thirty (30) of the payees whose names weeegifipally
written on the checks testified that they did remeive nor even
see the subject checks and that the indorsemepé¢mapg at the
back of the checks were not theirs.

The team of auditors from the main office of thep@ndent
drawee Bank which conducted periodical inspectiothe
branches' operations failed to discover, checkap the
unauthorized acts of Ernest L. Boon. Under thesrokethe
respondent drawee Bank, only a Branch Managernarather
official of the respondent drawee Bank, may aceegtcond
indorsement on a check for deposit. In the cabaitall the
deposit slips of the eighty-two (82) checks in dueswere
initialed and/or approved for deposit by ErnesBbon. The
Branch Managers of the Ongpin and Elcano branctespéed the
deposits made in the Buendia branch and credigedd¢bounts of
Alfredo Y. Romero and Benito Lam in their respeetivanches.
On November 7, 1984, petitioner made a written dehun
respondent drawee Bank to credit her account \Wwi#mtoney
value of the eighty-two (82) checks totalling PBA06.89 for
having been wrongfully charged against her accdraspondent
drawee Bank refused to grant petitioner's demandladuary 23,
1985, petitioner filed the complaint with the Ratab Trial Court.
This is not a suit by the party whose signature foeged on a
check drawn against the drawee bank. The payeemaparties to



the case. Rather, it is the drawer, whose signaugenuine, who
instituted this action to recover from the drawaalbthe money
value of eighty-two (82) checks paid out by thenra bank to
holders of those checks where the indorsementsegbdyees were
forged. How and by whom the forgeries were commiigee not
established on the record, but the respective gagemitted that
they did not receive those checks and thereforemadorsed the
same. The applicable law is the Negotiable Instntseaw 4
(heretofore referred to as the NIL). Section 28hefNIL provides:
"When a signature is forged or made without thé ety of the
person whose signature it purports to be, it isllyhooperative,
and no right to retain the instrument, or to givdischarge
therefor, or to enforce payment thereof againstgaryy thereto,
can be acquired through or under such signatufessithe party
against whom it is sought to enforce such riglpreciuded from
setting up the forgery or want of authority." LibLe

Under the aforecited provision, forgery is a reahbsolute
defense by the party whose signature is forgedamtypvhose
signature to an instrument was forged was nevairty pnd never
gave his consent to the contract which gave rigedaonstrument.
Since his signature does not appear in the instmtjrhe cannot be
held liable thereon by anyone, not even by a halddue course.
Thus, if a person's signature is forged as a matkampromissory
note, he cannot be made to pay because he neverth@gromise
to pay. Or where a person's signature as a draweecloeck is
forged, the drawee bank cannot charge the amoargdhagainst
the drawer's account because he never gave thetli@okder to
pay. And said section does not refer only to thrgdd signature of
the maker of a promissory note and of the drawer dieck. It
covers also a forged indorsement, i.e., the fosygaature of the
payee or indorsee of a note or check. Since uradémpsovision a
forged signature is "wholly inoperative", no on@& ¢ain title to
the instrument through such forged indorsementh Sunc
iIndorsement prevents any subsequent party fromiraog|any
right as against any party whose name appearstpribe forgery.



Although rights may exist between and among pastigsequent
to the forged indorsement, not one of them caniaeqights
against parties prior to the forgery. Such forgetbrsement cuts
off the rights of all subsequent parties as agaiagies prior to the
forgery. However, the law makes an exception tselreles where
a party is precluded from setting up forgery agf®aise.

As a matter of practical significance, problemsiag from forged
indorsements of checks may generally be brokentintotypes of
cases: (1) where forgery was accomplished by aparst
associated with the drawer — for example a maibep; and (2)
where the indorsement was forged by an agent adrideer. This
difference in situations would determine the effgcthe drawer's
negligence with respect to forged indorsements.|&\there is no
duty resting on the depositor to look for forgedanrsements on
his cancelled checks in contrast to a duty impagezh him to
look for forgeries of his own name, a depositainsler a duty to
set up an accounting system and a business pra&cadare
reasonably calculated to prevent or render diffithe forgery of
indorsements, particularly by the depositor's ompleyees. And
if the drawer (depositor) learns that a check draywhim has been
paid under a forged indorsement, the drawer is uduagy
promptly to report such fact to the drawee bankobhis
negligence or failure either to discover or to mpoomptly the
fact of such forgery to the drawee, the drawerddss right
against the drawee who has debited his account tineléorged
indorsement. 6 In other words, he is precluded fusing forgery
as a basis for his claim for recrediting of hiscaod.

In the case at bar, petitioner admitted that trexks were filled up
and completed by her trusted employee, Alicia Galand were
later given to her for her signature. Her signimg thecks made
the negotiable instrument complete. Prior to sigrire checks,
there was no valid contract yet.

Every contract on a negotiable instrument is incletepand
revocable until delivery of the instrument to theyee for the
purpose of giving effect thereto. 7 The first detiy of the



instrument, complete in form, to the payee whodakas a holder,
Is called issuance of the instrument. 8 Withoutitigal delivery
of the instrument from the drawer of the check® payee, there
can be no valid and binding contract and no ligbdn the
instrument.

Petitioner completed the checks by signing thewirager and
thereafter authorized her employee Alicia Galandelver the
eighty-two (82) checks to their respective payé&estead of
Issuing the checks to the payees as named in gekghAlicia
Galang delivered them to the Chief Accountant efBluendia
branch of the respondent drawee Bank, a certaiadEin Boon. It
was established that the signatures of the payefistindorsers
were forged. The record fails to show the idertityhe party who
made the forged signatures. The checks were tlikmsad for the
second time with the names of Alfredo Y. Romero Bedito
Lam, and were deposited in the latter's accounemdier noted.
The second indorsements were all genuine signatditbe
alleged holders. All the eighty-two (82) checksrraathe forged
indorsements of the payees and the genuine sendontsements
of Alfredo Y. Romero and Benito Lam were accepi@ddeposit
at the Buendia branch of respondent drawee Batiketaredit of
their respective savings accounts in the Buendmgpi and
Elcano branches of the same bank. The total anafunt
P1,208,606.89, represented by eighty-two (82) chegkre
credited and paid out by respondent drawee Bawltftedo Y.
Romero and Benito Lam, and debited against peétisrthecking
account No. 13-00038-1, Caloocan branch. LLpr

As a rule, a drawee bank who has paid a check achvem
indorsement has been forged cannot charge the dsaaoeount
for the amount of said check. An exception to thise is where the
drawer is guilty of such negligence which causesaink to honor
such a check or checks. If a check is stolen filoaptayee, it is
quite obvious that the drawer cannot possibly discthe forged
indorsement by mere examination of his cancelletkhThis
accounts for the rule that although a depositorsoavduty to his



drawee bank to examine his cancelled checks fgefgrof his
own signature, he has no similar duty as to foigddrsements. A
different situation arises where the indorsemert feeged by an
employee or agent of the drawer, or done with tira
participation of the latter. Most of the cases inuw forgery by
an agent or employee deal with the payee's ind@senihe
drawer and the payee oftentimes have businessredaif long
standing. The continued occurrence of businessacions of the
same nature provides the opportunity for the agemloyee to
commit the fraud after having developed familiauiigh the
signatures of the parties. However, sooner or,latane leak will
show on the drawer's books. It will then be juguastion of time
until the fraud is discovered. This is speciallyetwhen the agent
perpetrates a series of forgeries as in the cdsarat

The negligence of a depositor which will prevertoneery of an
unauthorized payment is based on failure of thesiépr to act as
a prudent businessman would under the circumstahcédse case
at bar, the petitioner relied implicitly upon thertesty and loyalty
of her bookkeeper, and did not even verify the eaxxy of the
amounts of the checks she signed against the imsv@ittached
thereto. Furthermore, although she regularly remkiver bank
statements, she apparently did not carefully exaria same nor
the check stubs and the returned checks, and dicongpare them
with the sales invoices. Otherwise, she could leagly
discovered the discrepancies between the checkthand
documents serving as bases for the checks. Withdiscovery,
the subsequent forgeries would not have been adimag. It was
not until two years after the bookkeeper commenmadraudulent
scheme that petitioner discovered that eighty-t8&) thecks were
wrongfully charged to her account, at which time sbtified the
respondent drawee Bank.

It is highly improbable that in a period of two yganot one of
petitioner's suppliers complained of non-paymessuiming that
even one single complaint had been made, petitwoeatd have
been duty-bound, as far as the respondent drawele \Bas



concerned, to make an adequate investigation ométeer. Had
this been done, the discrepancies would have biseawkred,
sooner or later. Petitioner's failure to make sadéquate inquiry
constituted negligence which resulted in the banétsoring of the
subsequent checks with forged indorsements. Oattier hand,
since the record mentions nothing about such a anmpthe
possibility exists that the checks in question cesdanexistent
sales. But even in such a case, considering tlgghenf a period of
two (2) years, it is hard to believe that petitiod& not know or
realize that she was paying much more than shddlfaruthe
supplies she was actually getting. A depositor matysit idly by,
after knowledge has come to her that her funds ¢edra
disappearing or that there may be a leak in henbss, and
refrain from taking the steps that a careful andpnt
businessman would take in such circumstances aaleh, would
result in stopping the continuance of the frauduseteme. If she
fails to take such steps, the facts may estabksimégligence, and
in that event, she would be estopped from recogdriom the
bank. 9

One thing is clear from the records — that thetjpeter failed to
examine her records with reasonable diligence véndibfore she
signed the checks or after receiving her bank istatds. Had the
petitioner examined her records more carefullytipaarly the
invoice receipts, cancelled checks, check booksstaid had she
compared the sums written as amounts payable iaig¢fiy-two
(82) checks with the pertinent sales invoices,vgbeld have
easily discovered that in some checks, the amalidtsot tally
with those appearing in the sales invoices. Hadhstieed these
discrepancies, she should not have signed thos&shend should
have conducted an inquiry as to the reason forrtbgular entries.
Likewise, had petitioner been more vigilant in gpover her
current account by taking careful note of the deglyorts made by
respondent drawee Bank on her issued checks Jeasitmade
random scrutiny of her cancelled checks returnecebgondent
drawee Bank at the close of each month, she cad aasily



discovered the fraud being perpetrated by AliciéaGg, and could
have reported the matter to the respondent drawe&.B he
respondent drawee Bank then could have taken inateegieps to
prevent further commission of such fraud. Thusitipeer's
negligence was the proximate cause of her loss.sfak it was
her negligence which caused the respondent draaek ® honor
the forged checks or prevented it from recoverirgamount it
had already paid on the checks, petitioner canowtecomplain
should the bank refuse to recredit her account thithamount of
such checks. 10 Under Section 23 of the NIL, simog precluded
from using the forgery to prevent the bank's degivf her
account. cdphil

The doctrine in the case of Great Eastern Liferasce Co. vs.
Hongkong & Shanghai Bank 11 is not applicable todhse at bar
because in said case, the check was fraudulekty tand the
signature of the payee was forged not by an agesmployee of
the drawer. The drawer was not found to be negligethe
handling of its business affairs and the thefthef ¢theck by a total
stranger was not attributable to negligence oftitasver; neither
was the forging of the payee's indorsement dukdaltawer's
negligence. Since the drawer was not negligenttaeee was
duty-bound to restore to the drawer's account mheust
theretofore paid under the check with a forged p&yi@dorsement
because the drawee did not pay as ordered by dveedr
Petitioner argues that respondent drawee Bank dhmmilhave
honored the checks because they were crossed cheskisg a
crossed check imposes no legal obligation on the/ele not to
honor such a check. It is more of a warning tohtbleler that the
check cannot be presented to the drawee bank yongrat in cash.
Instead, the check can only be deposited with #ye@'s bank
which in turn must present it for payment agaihstdrawee bank
in the course of normal banking transactions betviaanks. The
crossed check cannot be presented for payment ¢an ionly be
deposited and the drawee bank may only pay to anbtink in the
payee's or indorser's account.



Petitioner likewise contends that banking ruleshbib the drawee
bank from having checks with more than one indoesgnihe
banking rule banning acceptance of checks for deposash
payment with more than one indorsement unlessexdielay some
bank officials does not invalidate the instrumerither does it
invalidate the negotiation or transfer of the szhdck. In effect,
this rule destroys the negotiability of bills/chedky limiting their
negotiation by indorsement of only the payee. UnldemIL, the
only kind of indorsement which stops the furthegaoigation of an
instrument is a restrictive indorsement which phitkithe further
negotiation thereof.

"Sec. 36. When indorsement restrictive. — An indarment is
restrictive which either.

(a) Prohibits further negotiation of the instrumeont

XXX XXX XXX"

In this kind of restrictive indorsement, the prahdn to transfer or
negotiate must be written in express words at dok lof the
instrument, so that any subsequent party may l@sviimned that it
ceases to be negotiable. However, the restriatidlersee acquires
the right to receive payment and bring any acticaréon as any
indorser, but he can no longer transfer his rigistsuch indorsee
where the form of the indorsement does not autbdrim to do so.
12

Although the holder of a check cannot compel a déeaank to
honor it because there is no privity between thesrfar as the
drawer-depositor is concerned, such bank may gallierefuse to
honor a negotiable bill of exchange or a check dragainst it
with more than one indorsement if there is nothinggular with
the bill or check and the drawer has sufficientginrhe drawee
cannot be compelled to accept or pay the checkhdygtawer or
any holder because as a drawee, he incurs natlyadml the check
unless he accepts it. But the drawee will makédfilisdle to a suit
for damages at the instance of the drawer for witdrdgshonor of
the bill or check. LLpr



Thus, it is clear that under the NIL, petitioneprecluded from
raising the defense of forgery by reason of hesgreegligence.
But under Section 196 of the NIL, any case not pled for in the
Act shall be governed by the provisions of existemjslation.
Under the laws of quasi-delict, she cannot poirtheonegligence
of the respondent drawee Bank in the selectionsapérvision of
its employees as being the cause of the loss beteusegligence
Is the proximate cause thereof and under ArticlE2df the Civil
Code, she may not be awarded damages. Howevern, Artdze
1170 of the same Code the respondent drawee Baykenaeld
liable for damages. The article provides —

"Those who in the performance of their obligatians guilty of
fraud, negligence or delay, and those who in angnaa
contravene the tenor thereof, are liable for damdige

There is no question that there is a contractuatiom between
petitioner as depositor (obligee) and the respoindiexwee bank as
the obligor. In the performance of its obligatitime drawee bank
Is bound by its internal banking rules and regataiwhich form
part of any contract it enters into with any ofdegpositors. When
it violated its internal rules that second endorsets are not to be
accepted without the approval of its branch marsaged it did
accept the same upon the mere approval of Bodmgh c
accountant, it contravened the tenor of its obioyasat the very
least, if it were not actually guilty of fraud oegligence.
Furthermore, the fact that the respondent drawex Bal not
discover the irregularity with respect to the atcaape of checks
with second indorsement for deposit even withoatapproval of
the branch manager despite periodic inspectionward by a
team of auditors from the main office constitutegligence on the
part of the bank in carrying out its obligationst®depositors.
Article 1173 provides —

"The fault or negligence of the obligor consistshia omission of
that diligence which is required by the naturehaf tbligation and
correspondents with the circumstance of the persiriee time
and of the place. . . ."



We hold that banking business is so impressed puliiic interest
where the trust and confidence of the public inegahis of
paramount importance such that the appropriatelatdrof
diligence must be a high degree of diligence, tfthe utmost
diligence. Surely, respondent drawee Bank canmaanai
exercised such a degree of diligence that is reduwof it. There is
no way We can allow it now to escape liability farch
negligence. Its liability as obligor is not mereigarious but
primary wherein the defense of exercise of dugelilce in the
selection and supervision of its employees is ofmament.
Premises considered, respondent drawee Bank idgetjuiable to
share the loss with the petitioner on a fifty-fifgtio in accordance
with Article 1172 which provides:

"Responsibility arising from negligence in the perhance of
every kind of obligation is also demandable, butskability may
be regulated by the courts, according to the cistances."

With the foregoing provisions of the Civil Code girelied upon,
it is being made clear that the decision to ho&dhawee bank
liable is based on law and substantial justicerartcbn mere
equity. And although the case was brought befagectiurt not on
breach of contractual obligations, the courts atepnecluded from
applying to the circumstances of the case the [munent
thereto. Thus, the fact that petitioner's negligewas found to be
the proximate cause of her loss does not precledé&dm
recovering damages. The reason why the decisidhalea
discussion on proximate cause is due to the eoimtgd out by
petitioner as allegedly committed by the respondentt. And in
breaches of contract under Article 1173, due dilgeon the part
of the defendant is not a defense.

PREMISES CONSIDERED, the case is hereby ordered
REMANDED to the trial court for the reception ofiédgnce to
determine the exact amount of loss suffered by#irioner,
considering that she partly benefited from theasse of the
guestioned checks since the obligation for whianiseued them
were apparently extinguished, such that only theesx amount



over and above the total of these actual obligatimnst be
considered as loss of which one half must be pgaicbpondent
drawee bank to herein petitioner.

SO ORDERED.

Narvasa, C .J ., Feliciano, Regalado and Nocon¢ddcur.
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SYLLABUS

1. COMMERCIAL LAW; NEGOTIABLE INSTRUMENTS; A
FORGED SIGNATURE IS WHOLLY INOPERATIVE AND NO
ONE CAN GAIN TITLE TO THE INSTRUMENT THROUGH
IT. — A forged signature, whether it be that of thrawer or the
payee, is wholly inoperative and no one can gdmto the
instrument through it. A person whose signaturarntenstrument
was forged was never a party and never consentibe tcontract
which allegedly gave rise to such instrument. $ac#3 does not
avoid the instrument but only the forged signatiiteus, a forged
indorsement does not operate as the payee's imlense

2. ID.;ID.; ID.; EXCEPTION. — The exception to tigeneral
rule in Section 23 is where "a party against whois sought to
enforce a right is precluded from setting up thrgdoy or want of
authority." Parties who warrant or admit the gepuagss of the
signature in question and those who, by their adtxice or
negligence are estopped from setting up the defefinfeegery, are
precluded from using this defense. Indorsers, pesrsegotiating



by delivery and acceptors are warrantors of theligemess of the
signatures on the instrument.

3. ID.; ID.; BEARER INSTRUMENT; SIGNATURE OF
PAYEE OR HOLDER, NOT NECESSARY TO PASS TITLE TO
THE INSTRUMENT. — In bearer instruments, the sigmatof
the payee or holder is unnecessary to pass titleetostrument.
Hence, when the indorsement is a forgery, onlypémson whose
signature is forged can raise the defense of fgrggainst a holder
in due course.

4. ID.; ID.; ORDER INSTRUMENT; SIGNATURE OF
HOLDER, ESSENTIAL TO TRANSFER TITLE TO THE
INSTRUMENT; EFFECT OF FORGED INDORSEMENT OF
HOLDER. — Where the instrument is payable to oatdhe time
of the forgery, such as the checks in this cagesigmnature of its
rightful holder (here, the payee hospital) is efakto transfer title
to the same instrument. When the holder's indoraemdorged,
all parties prior to the forgery may raise the wafiense of forgery
against all parties subsequent thereto. cdasia

5. ID.;ID.; ID.; LIABILITY OF GENERAL ENDORSER —
An indorser of an order instrument warrants "thatinstrument is
genuine and in all respects what it purports tatvat he has a
good title to it; that all prior parties had caggdo contract; and
that the instrument is at the time of his indorsehwalid and
subsisting." He cannot interpose the defense thaatires prior to
him are forged.

6. ID.;ID.;ID.; ID.; COLLECTING BANK WHERE CHECK
IS DEPOSITED AND INDORSES CHECK, AN INDORSER. —
A collecting bank where a check is deposited anathvimndorses
the check upon presentment with the drawee barskidls an
indorser. So even if the indorsement on the cheglosited by the
bank's client is forged, the collecting bank is hdiby his
warranties as an indorser and cannot set up tlemseff forgery
as against the drawee bank.

7. ID.;ID.;ID.; PAYMENT UNDER A FORGED
INDORSEMENT IS NOT TO THE DRAWERS' ORDER;



REASON. — The bank on which a check is drawn, knawihe
drawee bank, is under strict liability to pay theeck to the order
of the payee. The drawer's instructions are reftbon the face
and by the terms of the check. Payment under &fbrg
indorsement is not to the drawer's order. Wherdthaee bank
pays a person other than the payee, it does nqgtlgomith the
terms of the check and violates its duty to chalgeustomer's
(the drawer) account only for properly payable ge®ince the
drawee bank did not pay a holder or other persatitiezhto

receive payment, it has no right to reimbursememfthe drawer.
The general rule then is that the drawee bank roagebit the
drawer's account and is not entitled to indemniiacafrom the
drawer. The risk of loss must perforce fall on dnawee bank.

8. ID.;ID.;ID.; ID.; EXCEPTIONS. — If the drawdsank can
prove a failure by the customer/drawer to exerorsknary care
that substantially contributed to the making of ibvged signature,
the drawer is precluded from asserting the forgémt the same
time the drawee bank was also negligent to thetdin
substantially contributing to the loss, then suadsifrom the
forgery can be apportioned between the negligawer and the
negligent bank.

9. ID.;ID.;ID.; WHERE THE DRAWERS' SIGNATURE IS
FORGED, THE DRAWER CAN RECOVER FROM THE
DRAWEE BANK. — In cases involving a forged checlave the
drawer's signature is forged, the drawer can racoem the
drawee bank. No drawee bank has a right to paygadocheck. If
it does, it shall have to recredit the amount ef¢heck to the
account of the drawer. The liability chain enddwiie drawee
bank whose responsibility it is to know the drawergnature since
the latter is its customer.

10. ID.;ID.; ID.; IN CASES OF FORGED INDORSEMENTS,
THE LOSS FALLS ON THE PARTY WHO TOOK THE CHECK
FROM THE FORGER OR THE FORGER HIMSELF. — In cases
involving checks with forged indorsements, suclhaspresent
petition, the chain of liability does not end witle drawee bank.



The drawee bank may not debit the account of the/elr but may
generally pass liability back through the collesthain to the
party who took from the forger and, of course e forger
himself, if available. In other words, the draweak can seek
reimbursement or a return of the amount it paidiftbe presentor
bank or person. Theoretically, the latter can deiman
reimbursement from the person who indorsed thekcteeit and so
on. The loss falls on the party who took the chieakn the forger,
or on the forger himself. Since a forged indorsen®emoperative,
the collecting bank had no right to be paid bydrewvee bank. The
former must necessarily return the money paid byldtter
because it was paid wrongfully.

11. ID.;ID.; ID.; ID.; CASE AT BAR. — In this cas¢éhe checks
were indorsed by the collecting bank (Associatedip#o the
drawee bank (PNB). The former will necessarilyiable to the
latter for the checks bearing forged indorsemdhtke forgery is
that of the payee's or holder's indorsement, tlieatmmg bank is
held liable, without prejudice to the latter prodeg against the
forger.

12. ID.; ID.; ID.; GENERAL INDORSER; COLLECTING
BANK OR LAST ENDORSER SUFFERS LOSS ON FORGED
INDORSEMENT; REASON. — More importantly, by reasoin
the statutory warranty of a general indorser intise@6 of the
Negotiable Instruments Law, a collecting bank whiatiorses a
check bearing a forged indorsement and presetashe drawee
bank guarantees all prior indorsements, includmegforged
indorsement. It warrants that the instrument isugesy and that it
Is valid and subsisting at the time of his indoreamBecause the
indorsement is a forgery, the collecting bank cotaraibreach of
this warranty and will be accountable to the drabvaek. This
liability scheme operates without regard to faulttbe part of the
collecting/presenting bank. Even if the latter bards not
negligent, it would still be liable to the drawesnl because of its
indorsement. The Court has consistently ruled'tiat collecting
bank or last endorser generally suffers the losaulee it has the



duty to ascertain the genuineness of all prior esglnents
considering that the act of presenting the checp&yment to the
drawee is an assertion that the party making tesgmtment has
done its duty to ascertain the genuineness ofritdersements."
Moreover, the collecting bank is made liable beeats privy to
the depositor who negotiated the check. The baokvkrhim, his
address and history because he is a client. ltakas a risk on his
deposit. The bank is also in a better positionet®ct forgery,
fraud or irregularity in the indorsement.

13. ID.; ID.; ID.; DRAWEE BANK NOT LIABLE FOR LOSS
ON FORGED INDORSEMENT; REASON. — The drawee bank
is not similarly situated as the collecting bankdese the former
makes no warranty as to the genuineness of anysaedwnt. The
drawee bank's duty is but to verify the genuinemésle drawer's
signhature and not of the indorsement because Hweedris its
client.

14. ID.;ID.; ID.; ID.; DUTY OF DRAWEE BANK TO
PROMPTLY INFORM PRESENTOR OF THE FORGERY
UPON DISCOVERY; EFFECT OF FAILURE TO PROMPTLY
INFORM. — The drawee bank can recover the amouiadt gathe
check bearing a forged indorsement from the coligdbank.
However, a drawee bank has the duty to promptiyrinfthe
presentor of the forgery upon discovery. If thenra bank delays
in informing the presentor of the forgery, therel®priving said
presentor of the right to recover from the forglee, former is
deemed negligent and can no longer recover fromprdsentor.
15. ID.;ID.; ID.; ID.; ID.; ID.; EFFECT OF CONTRIBTORY
NEGLIGENCE IN CASE AT BAR. — Applying these rules the
case at bench, PNB, the drawee bank, cannot debadurrent
account of the Province of Tarlac because it pagtks which
bore forged indorsements. However, if the Provinic€arlac as
drawer was negligent to the point of substantiedigtributing to
the loss, then the drawee bank PNB can chargedtsuat. If both
drawee bank-PNB and drawer-Province of Tarlac weigigent,
the loss should be properly apportioned betweem tide loss



incurred by drawee bank-PNB can be passed on teoflexting
bank-Associated Bank which presented and indofsedhecks to
it. Associated Bank can, in turn, hold the forgausto Pangilinan,
liable. If PNB negligently delayed in informing Assated Bank
of the forgery, thus depriving the latter of th@ogunity to
recover from the forger, it forfeits its right teimbursement and
will be made to bear the loss. After careful exaation of the
records, the Court finds that the Province of Tavas equally
negligent and should, therefore, share the burfié&ss from the
checks bearing a forged indorsement. The Provihdaac
permitted Fausto Pangilinan to collect the checkemthe latter,
having already retired from government service, m@songer
connected with the hospital. With the exceptiomhef first check
(dated January 17, 1978), all the checks were asand released
after Pangilinan's retirement on February 28, 1@itr nearly
three years, the Treasurer's office was still iepthe checks to
the retired cashier. In addition, some of the Himtrent checks
were released to Pangilinan and the others to ligtaluco, the
new cashier. The fact that there were now two persollecting
the checks for the hospital is an unmistakable sfgan
irregularity which should have alerted employeeths Treasurer's
office of the fraud being committed. There is asadence
indicating that the provincial employees were awdre
Pangilinan's retirement and consequent dissocitoon the
hospital. The failure of the Province of Tarlaetercise due care
contributed to a significant degree to the lossaamount to
negligence. Hence, the Province of Tarlac shoulliaie for part
of the total amount paid on the questioned cheths.drawee
bank PNB also breached its duty to pay only acogytlh the terms
of the check. Hence, it cannot escape liability simould also bear
part of the loss. The Court finds as reasonabéeptbportionate
sharing of fifty percent-fifty percent (50%-50%)u®to the
negligence of the Province of Tarlac in releashmgyd¢hecks to an
unauthorized person (Fausto Pangilinan), in allgwire retired
hospital cashier to receive the checks for the @dngspital for a



period close to three years and in not properlg@sming why the
retired hospital cashier was collecting checkdHtierpayee hospital
in addition to the hospital's real cashier, resgondProvince
contributed to the loss amounting to P203,300.@Dsdnall be
liable to the PNB for fifty (50%) percent therebf.effect, the
Province of Tarlac can only recover fifty perces®%o) of
P203,300.00 from PNB. The collecting bank, Assecldank,
shall be liable to PNB for fifty (50%) percent a2#3,300.00. Itis
liable on its warranties as indorser of the checkikch were
deposited by Fausto Pangilinan, having guaranteedénuineness
of all prior indorsements, including that of thaeflof the payee
hospital, Dr. Adena Canlas. Associated Bank was r@miss in its
duty to ascertain the genuineness of the payesdssament.

16. ID.;ID.; ID.; FORGERY; DELAY IN INFORMING
COLLECTING BANK OF FORGERY BY THE DRAWEE
BANK SIGNIFIES NEGLIGENCE. — A delay in informindné
collecting bank (Associated Bank) of the forgerpieh deprives it
of the opportunity to go after the forger, sigrsfieegligence on the
part of the drawee bank (PNB) and will precludeam claiming
reimbursement.

17. ID.;ID.; ID.; RETURN OF FORGED INDORSEMENT,; 24
HOUR PERIOD BUT NOT BEYOND PERIOD FOR FILING
LEGAL ACTION FOR BANKS OUTSIDE METRO MANILA,;
CASE AT BAR. — Under Section 4(c) of CB Circular N80,
items bearing a forged endorsement shall be redunmiin
twenty-four (24) hours after discovery of the fangbut in no
event beyond the period fixed or provided by lawfiiing of a
legal action by the returning bank. Section 23hef PCHC Rules
deleted the requirement that items bearing a foegeibrsement
should be returned within twenty-four hours. Asateil Bank now
argues that the aforementioned Central Bank Cirgsilapplicable.
Since PNB did not return the questioned checksimvtienty-four
hours, but several days later, Associated Bangedle¢hat PNB
should be considered negligent and not entitlegitonbursement
of the amount it paid on the checks. The CentralkBarcular was



in force for all banks until June 1980 when theliBpine Clearing
House Corporation (PCHC) was set up and commenced
operations. Banks in Metro Manila were coveredhsyRCHC
while banks located elsewhere still had to go tgloGentral Bank
Clearing. In any event, the twenty-four-hour retcute was
adopted by the PCHC until it was changed in 1982 T
contending banks herein, which are both branché&siilac
province, are therefore not covered by PCHC Rulgdp CB
Circular No. 580. Clearly then, the CB circular vegoplicable
when the forgery of the checks was discovered 8119

18. ID.;ID.; ID.; ID.; RATIONALE. — The rule mandes that
the checks be returned within twenty-four hoursradiscovery of
the forgery but in no event beyond the period fikgdhe law for
filing a legal action. The rationale of the rulgasgive the
collecting bank (which indorsed the check) adeqogortunity to
proceed against the forger. If prompt notice isgioén, the
collecting bank may be prejudiced and lose the dppdy to go
after its depositor.

19. ID.;ID.; ID.; ID.; FAILURE TO RETURN FORGED
INDORSEMENT WITHIN 24 HOURS FROM DISCOVERY
DOES NOT PREJUDICE COLLECTING BANK WHICH
PRESENTED FORGER AS ITS REBUTTAL WITNESS. — The
Court finds that even if PNB did not return the sfiened checks
to Associated Bank within twenty-four hours, as dated by the
rule, PNB did not commit negligent delay. Under the
circumstances, PNB gave prompt notice to AssociBtatk and
the latter bank was not prejudiced in going afl@ugto Pangilinan.
After the Province of Tarlac informed PNB of thederies, PNB
necessarily had to inspect the checks and contduatin
investigation. Thereafter, it requested the Praaintreasurer's
office on March 31, 1981 to return the checks fenfication. The
Province of Tarlac returned the checks only on IA#2j 1981.
Two days later, Associated Bank received the ch&oks PNB.
Associated Bank was also furnished a copy of tlwiRce's letter
of demand to PNB dated March 20, 1981, thus giitingtice of



the forgeries. At this time, however, Pangilinatsount with
Associated had only P24.63 in it. Had AssociatedikBidecided to
debit Pangilinan's account, it could not have reced the amounts
paid on the questioned checks. In addition, whisdtiated Bank
filed a fourth-party complaint against Fausto Phng, it did not
present evidence against Pangilinan and even gesskim as its
rebuttal witness. Hence, Associated Bank was rejtigiced by
PNB's failure to comply with the twenty-four-howturn rule.

20. REMEDIAL LAW; ACTIONS; ESTOPPEL; WILL NOT
APPLY TO DRAWEE BANK WHO PAID AND CLEARED
CHECKS WITH FORGED INDORSEMENT. — Associated Bank
contends that PNB is estopped from requiring reirséonent
because the latter paid and cleared the checksCou#d finds this
contention unmeritorious. Even if PNB cleared aatlghe
checks, it can still recover from Associated Bariks is true even
if the payee's Chief Officer who was supposed weehadorsed the
checks is also a customer of the drawee bank. PiNByswas to
verify the genuineness of the drawer's signatuderan the
genuineness of payee's indorsement. Associated, Rartke
collecting bank, is the entity with the duty to Wethe
genuineness of the payee's indorsement.

21. CIVIL LAW; OBLIGATIONS AND CONTRACTS;
THERE IS NO PRIVITY OF CONTRACT BETWEEN THE
DRAWER AND COLLECTING BANK; DRAWER CAN
RECOVER FROM DRAWEE BANK AND DRAWEE BANK
CAN SEEK REIMBURSEMENT FROM COLLECTING BANK.
— PNB also avers that respondent court erred indackting
circuitous liability by directing PNB to return tbe Province of
Tarlac the amount of the checks and then dire&sgpciated
Bank to reimburse PNB. The Court finds nothing vgrenth the
mode of the award. The drawer, Province of Tarkaa,client or
customer of the PNB, not of Associated Bank. There privity
of contract between the drawer and the collectigugkb

22. COMMERCIAL LAW; BANKS; BANK DEPOSITS ARE
LOANS; RECOVERY OF AMOUNT DEPOSITED IN



CURRENT ACCOUNT GIVEN 6% INTEREST PER ANNUM.,
— The trial court made PNB and Associated Bankdiatith legal
interest from March 20, 1981, the date of extrajiadidemand
made by the Province of Tarlac on PNB. The paymienit® made
in this case stem from the deposits of the ProvafcEarlac in its
current account with the PNB. Bank deposits aresiciamed under
the law as loans. Central Bank Circular No. 41&pmnbes a
twelve percent (12%) interest per annum for lofm&bearance of
money, goods or credits in the absence of exptgadation.
Normally, current accounts are likewise interesitbey, by
express contract, thus excluding them from the me=of CB
Circular No 416. In this case, however, the adntarest rate, if
any, for the current account opened by the Proviridearlac with
PNB was not given in evidence. Hence, the Coundeié wise to
affirm the trial court's use of the legal interese, or six percent
(6%) per annum. The interest rate shall be compiuted the date
of default, or the date of judicial or extrajudicteemand. The trial
court did not err in granting legal interest fronaidh 20, 1981, the
date of extrajudicial demand.

DECISION

ROMERO, J p:

Where thirty checks bearing forged endorsementpaie who
bears the loss, the drawer, the drawee bank ardllexting bank?
This is the main issue in these consolidated pestior review
assailing the decision of the Court of AppealsRnovince of
Tarlac v. Philippine National Bank v. AssociatecdhBa. Fausto
Pangilinan, et. al." (CA-G.R. No. CV No. 17962). 1

The facts of the case are as follows: cdasia

The Province of Tarlac maintains a current acceuitit the
Philippine National Bank (PNB) Tarlac Branch whdre
provincial funds are deposited. Checks issued byttovince are
signed by the Provincial Treasurer and countersidnethe
Provincial Auditor or the Secretary of the Sanggungi Bayan.

A portion of the funds of the province is allocatedhe
Concepcion Emergency Hospital. 2 The allotment kbéor said



government hospital are drawn to the order of "@po®mn
Emergency Hospital, Concepcion, Tarlac" or "Theeghi
Concepcion Emergency Hospital, Concepcion, Tarl@ke' checks
are released by the Office of the Provincial Treaxssand received
for the hospital by its administrative officer acashier.

In January 1981, the books of account of the Pod&ifreasurer
were post-audited by the Provincial Auditor. It when
discovered that the hospital did not receive séadi@ment
checks drawn by the Province. cdasia

On February 19, 1981, the Provincial Treasurerestpd the
manager of the PNB to return all of its clearedc&sevhich were
issued from 1977 to 1980 in order to verify theulagty of their
encashment. After the checks were examined, tharieial
Treasurer learned that 30 checks amounting to BA03)0 were
encashed by one Fausto Pangilinan, with the AssatBank
acting as collecting bank.

It turned out that Fausto Pangilinan, who was thaiaistrative
officer and cashier of payee hospital until hisreghent on
February 28, 1978, collected the questioned chigoks the office
of the Provincial Treasurer. He claimed to be déisgjr helping
the hospital follow up the release of the checld lzad official
receipts. 3 Pangilinan sought to encash the firatk 4 with
Associated Bank. However, the manager of AssociBetk
refused and suggested that Pangilinan depositekdn his
personal savings account with the same bank. Raagilvas able
to withdraw the money when the check was clearedpand by
the drawee bank, PNB.

After forging the signature of Dr. Adena Canlas wias chief of
the payee hospital, Pangilinan followed the sanoegxture for the
second check, in the amount of P5,000.00 and dgteiti20,
1978, 5 as well as for twenty-eight other checksasfous
amounts and on various dates. The last check raégdtby
Pangilinan was for P8,000.00 and dated Februarga®1. 6 All
the checks bore the stamp of Associated Bank wigiatis "All
prior endorsements guaranteed ASSOCIATED BANK."stala



Jesus David, the manager of Associated Bank wedtifiat
Pangilinan made it appear that the checks weretpdidn for
certain projects with the hospital. 7 He did natfas irregular the
fact that the checks were not payable to Pangilmérno the
Concepcion Emergency Hospital. While he admitted kiss wife
and Pangilinan's wife are first cousins, the mandgaied having
given Pangilinan preferential treatment on thisoacodt. 8

On February 26, 1981, the Provincial Treasurer evtioé manager
of the PNB seeking the restoration of the variausants debited
from the current account of the Province. 9

In turn, the PNB manager demanded reimbursememt tine
Associated Bank on May 15, 1981. 10 cdasia

As both banks resisted payment, the Province dagdmrought
suit against PNB which, in turn, impleaded Ass@maBank as
third-party defendant. The latter then filed a thyparty complaint
against Adena Canlas and Fausto Pangilinan. 11

After trial on the merits, the lower court renderesddecision on
March 21, 1988, disposing as follows:

"WHEREFORE, in view of the foregoing, judgment eréby
rendered: cdasia

1. On the basic complaint, in favor of plaintiffd?mce of
Tarlac and against defendant Philippine NationadkB@NB),
ordering the latter to pay to the former, the sdniwo Hundred
Three Thousand Three Hundred (P203,300.00) Pesbdegal
interest thereon from March 20, 1981 until fullyga

2. On the third-party complaint, in favor of defantfthird-
party plaintiff Philippine National Bank (PNB) aagjainst third-
party defendant/fourth-party plaintiff Associatedrik ordering the
latter to reimburse to the former the amount of Thwmdred
Three Thousand Three Hundred (P203,300.00) Pesbdegal
interests thereon from March 20, 1981 until fullidgy

3.  On the fourth-party complaint, the same is hg@aidered
dismissed for lack of cause of action as againstiieparty
defendant Adena Canlas and lack of jurisdictiornr ¢kre person of



fourth-party defendant Fausto Pangilinan as ag#nesiatter.
cdasia

4.  On the counterclaims on the complaint, thirdypaomplaint
and fourth-party complaint, the same are herebgrexidismissed
for lack of merit.

SO ORDERED." 12

PNB and Associated Bank appealed to the Court piedfs. 13
Respondent court affirmed the trial court's decisiototo on
September 30, 1992. cdasia

Hence these consolidated petitions which seekersal/of
respondent appellate court's decision.

PNB assigned two errors. First, the bank conteimalisrespondent
court erred in exempting the Province of Tarlaofitability
when, in fact, the latter was negligent becausdelit’ered and
released the questioned checks to Fausto Pangdiharwas then
already retired as the hospital's cashier and adtrative officer.
PNB also maintains its innocence and alleges thatawveen two
Innocent persons, the one whose act was the cétise loss, in
this case the Province of Tarlac, bears the loss.

Next, PNB asserts that it was error for the caudrder it to pay
the province and then seek reimbursement from AatatBank.
According to petitioner bank, respondent appelztert should
have directed Associated Bank to pay the adjudigédity
directly to the Province of Tarlac to avoid cirguil4 cdasia
Associated Bank, on the other hand, argues thairther of
liability should be totally reversed, with the desvbank (PNB)
solely and ultimately bearing the loss.

Respondent court allegedly erred in applying Sac2d of the
Philippine Clearing House Rules instead of Cerdaalk Circular
No. 580, which, being an administrative regulaigsued pursuant
to law, has the force and effect of law. 15 The @BdRlUles are
merely contractual stipulations among and betweember-
banks. As such, they cannot prevail over the afadeSB Circular.
It likewise contends that PNB, the drawee banksispped from
asserting the defense of guarantee of prior indoesés against



Associated Bank, the collecting bank. In stampheduarantee
(for all prior indorsements), it merely followedvaandatory
requirement for clearing and had no choice butacgthe stamp
of guarantee; otherwise, there would be no cleaiihg bank will
be in a "no-win" situation and will always bear thes as against
the drawee bank. 16 cdasia

Associated Bank also claims that since PNB alredelyred and
paid the value of the forged checks in questiois, mow estopped
from asserting the defense that Associated Bankagteed prior
indorsements. The drawee bank allegedly has tineapyi duty to
verify the genuineness of payee's indorsement égfaying the
check. 17

While both banks are innocent of the forgery, Assted Bank
claims that PNB was at fault and should solely bleaross
because it cleared and paid the forged checks.

XXX XXX XXX

The case at bench concerns checks payable todke afr
Concepcion Emergency Hospital or its Chief. Theyenmoperly
Issued and bear the genuine signatures of the dréveeProvince
of Tarlac. The infirmity in the questioned checieslin the payee's
(Concepcion Emergency Hospital) indorsements whreh
forgeries. At the time of their indorsement, thedks were order
instruments. cdasia

Checks having forged indorsements should be drifexed from
forged checks or checks bearing the forged sigeattithe drawer.
Section 23 of the Negotiable Instruments Law (Ndkgvides:
Sec. 23. FORGED SIGNATURE, EFFECT OF. — When a
signature is forged or made without authority & gerson whose
signature it purports to be, it is wholly inopevatiand no right to
retain the instrument, or to give a discharge tloerer to enforce
payment thereof against any party thereto, carceiged through
or under such signature unless the party againstnahis sought
to enforce such right is precluded from settinghgforgery or
want of authority. cdasia



A forged signature, whether it be that of the dnamrethe payee, is
wholly inoperative and no one can gain title to itherument
through it. A person whose signature to an instntmes forged
was never a party and never consented to the comthach
allegedly gave rise to such instrument. 18 Se@®does not
avoid the instrument but only the forged signat@8Thus, a
forged indorsement does not operate as the papdeisement.
The exception to the general rule in Section 28here "a party
against whom it is sought to enforce a right i<juged from
setting up the forgery or want of authority." Pastiwho warrant or
admit the genuineness of the signature in quesinoithose who,
by their acts, silence or negligence are estoppad $etting up the
defense of forgery, are precluded from using teigdse.
Indorsers, persons negotiating by delivery and@ocs are
warrantors of the genuineness of the signhaturdeemstrument.
20

In bearer instruments, the signature of the paydéwldler is
unnecessary to pass title to the instrument. Hamloen the
indorsement is a forgery, only the person whoseaige is forged
can raise the defense of forgery against a hofddue course. 21
cdasia

The checks involved in this case are order instnisydnence, the
following discussion is made with reference to ¢fffects of a
forged indorsement on an instrument payable tororde

Where the instrument is payable to order at the wfithe forgery,
such as the checks in this case, the signatute nghtful holder
(here, the payee hospital) is essential to trarigkerto the same
instrument. When the holder's indorsement is forggarties
prior to the forgery may raise the real defenstafery against all
parties subsequent thereto. 22

An indorser of an order instrument warrants "thatinstrument is
genuine and in all respects what it purports talvet he has a
good title to it; that all prior parties had caggdo contract; and
that the instrument is at the time of his indorsehwvalid and



subsisting." 23 He cannot interpose the defendesthaatures
prior to him are forged. cdasia

A collecting bank where a check is deposited antthvimdorses
the check upon presentment with the drawee barskidls an
indorser. So even if the indorsement on the cheglosited by the
banks' client is forged, the collecting bank is by his
warranties as an indorser and cannot set up tlemseff forgery
as against the drawee bank.

The bank on which a check is drawn, known as thevde bank, is
under strict liability to pay the check to the ardéthe payee. The
drawer's instructions are reflected on the facemnithe terms of
the check. Payment under a forged indorsementtitortbe
drawer's order. When the drawee bank pays a petkenthan the
payee, it does not comply with the terms of thecklend violates
its duty to charge its customer's (the drawer) aatonly for
properly payable items. Since the drawee bank digbay a holder
or other person entitled to receive payment, itd@asght to
reimbursement from the drawer. 24 The generalthda is that
the drawee bank may not debit the drawer's acamuohis not
entitled to indemnification from the drawer. 25 Tk of loss
must perforce fall on the drawee bank.

However, if the drawee bank can prove a failureéhay
customer/drawer to exercise ordinary care thattanbally
contributed to the making of the forged signattine,drawer is
precluded from asserting the forgery. cdasia

If at the same time the drawee bank was also raglig the point
of substantially contributing to the loss, thentslass from the
forgery can be apportioned between the negligeawelr and the
negligent bank. 26

In cases involving a forged check, where the drasegnature is
forged, the drawer can recover from the drawee bioldrawee
bank has a right to pay a forged check. If it daeshall have to
recredit the amount of the check to the accoutit@drawer. The
liability chain ends with the drawee bank whosgoesibility it is
to know the drawer's signature since the lattésisustomer. 27



In cases involving checks with forged indorsemesiish as the
present petition, the chain of liability does notlavith the drawee
bank. The drawee bank may not debit the accouthteofirawer
but may generally pass liability back through tbéection chain
to the party who took from the forger and, of ceuts the forger
himself, if available. 28 In other words, the dranmnk can seek
reimbursement or a return of the amount it paidhftbe presentor
bank or person. 29 Theoretically, the latter camaied
reimbursement from the person who indorsed thekcteeit and so
on. The loss falls on the party who took the chieckn the forger,
or on the forger himself. cdasia

In this case, the checks were indorsed by the aoilg bank
(Associated Bank) to the drawee bank (PNB). Theésrwill
necessarily be liable to the latter for the chdwéaring forged
indorsements. If the forgery is that of the payeesolder's
indorsement, the collecting bank is held liableheut prejudice to
the latter proceeding against the forger.

Since a forged indorsement is inoperative, theectihg bank had
no right to be paid by the drawee bank. The formaest
necessarily return the money paid by the latteabse it was paid
wrongfully. 30

More importantly, by reason of the statutory watyasf a general
indorser in Section 66 of the Negotiable Instruradraw, a
collecting bank which indorses a check bearingrgefd
indorsement and presents it to the drawee banlagtess all prior
indorsements, including the forged indorsememaltrants that
the instrument is genuine, and that it is valid anldsisting at the
time of his indorsement. Because the indorsememftasgery, the
collecting bank commits a breach of this warramtgt will be
accountable to the drawee bank. This liability scb@perates
without regard to fault on the part of the collagfpresenting
bank. Even if the latter bank was not negligentatld still be
liable to the drawee bank because of its indorsénsdasia

The Court has consistently ruled that "the collegthank or last
endorser generally suffers the loss because itheaduty to



ascertain the genuineness of all prior endorsenoemsidering
that the act of presenting the check for paymetheadrawee is an
assertion that the party making the presentmentibias its duty to
ascertain the genuineness of the endorsements." 31

The drawee bank is not similarly situated as tHkcting bank
because the former makes no warranty as to thargamss of any
indorsement. 32 The drawee bank's duty is but tidyvine
genuineness of the drawer's signature and noeahttorsement
because the drawer is its client.

Moreover, the collecting bank is made liable beeats privy to
the depositor who negotiated the check. The baokvkrhim, his
address and history because he is a client. ltakas a risk on his
deposit. The bank is also in a better positioneit@ck forgery,
fraud or irregularity in the indorsement. cdasia

Hence, the drawee bank can recover the amounopatide check
bearing a forged indorsement from the collectingkb#lowever, a
drawee bank has the duty to promptly inform thespn¢or of the
forgery upon discovery. If the drawee bank delaysforming the
presentor of the forgery, thereby depriving saispntor of the
right to recover from the forger, the former is oheel negligent
and can no longer recover from the presentor. 33

Applying these rules to the case at bench, PNBdtaeiee bank,
cannot debit the current account of the Provincéasfac because
it paid checks which bore forged indorsements. Hawndf the
Province of Tarlac as drawer was negligent to thatpof
substantially contributing to the loss, then thavwdre bank PNB
can charge its account. If both drawee bank-PNBdnader-
Province of Tarlac were negligent, the loss shdalghroperly
apportioned between them.

The loss incurred by drawee bank-PNB can be passé¢al the
collecting bank-Associated Bank which presentediaddrsed the
checks to it. Associated Bank can, in turn, hoklfttrger, Fausto
Pangilinan, liable. cdasia

If PNB negligently delayed in informing AssociatBdnk of the
forgery, thus depriving the latter of the opporturio recover from



the forger, it forfeits its right to reimbursememd will be made to
bear the loss.

After careful examination of the records, the Cdunds that the
Province of Tarlac was equally negligent and shaiherefore,
share the burden of loss from the checks bearfogad
indorsement.

The Province of Tarlac permitted Fausto Pangilitwacollect the
checks when the latter, having already retired fguwernment
service, was no longer connected with the hosp¥ah the
exception of the first check (dated January 178941l the
checks were issued and released after Pangiliretitsment on
February 28, 1978. After nearly three years, trea3urer's office
was still releasing the checks to the retired @aslm addition,
some of the aid allotment checks were releaseangifan and
the others to Elizabeth Juco, the new cashier fattehat there
were now two persons collecting the checks forhibgpital is an
unmistakable sign of an irregularity which shouéé alerted
employees in the Treasurer's office of the frauddeommitted.
There is also evidence indicating that the proahemployees
were aware of Pangilinan's retirement and consedgligsociation
from the hospital. Jose Meru, the Provincial Treasuestified:
cdasia

"ATTY. MORGA:

Q Now, is it true that for a given month there weave releases
of checks, one went to Mr. Pangilinan and one wemiss Juco?
JOSE MERU: cdasia

A  Yes,sir.

Q  Will you please tell us how at the time (sic) whbe
authorized representative of Concepcion Emergerasphal is
and was supposed to be Miss Juco?

A  Well, as far as my investigation show (sic) tissiatant
cashier told me that Pangilinan represented hinasetfiso
authorized to help in the release of these cheattsnae were
apparently misled because they accepted the repaties of
Pangilinan that he was helping them in the relefslkee checks



and besides according to them they were, Pangjlinanthe rest,
was able to present an official receipt to acknogéethese
receipts and according to them since this is a guaent check
and believed that it will eventually go to the hivalfollowing the
standard procedure of negotiating government che¢oky
released the checks to Pangilinan aside from Miss.J 34 cdasia
The failure of the Province of Tarlac to exercise @are
contributed to a significant degree to the lossaamount to
negligence. Hence, the Province of Tarlac shoultilée for part
of the total amount paid on the questioned checks.

The drawee bank PNB also breached its duty to payaxcording
to the terms of the check. Hence, it cannot esiapidity and
should also bear part of the loss.

As earlier stated, PNB can recover from the calgcbank. cdasia
In the case of Associated Bank v. CA, 35 six crdsdeecks with
forged indorsements were deposited in the forgecsunt with
the collecting bank and were later paid by foufellént drawee
banks. The Court found the collecting bank (Asgsecdiato be
negligent and held:

"The Bank should have first verified his right toderse the
crossed checks, of which he was not the payeetcatieposit the
proceeds of the checks to his own account. The Baskby
reason of the nature of the checks put upon nttaethey were
iIssued for deposit only to the private respondett®unt. . . ."
The situation in the case at bench is analogotilsstabove case,
for it was not the payee who deposited the chedtistive
collecting bank. Here, the checks were all pay&bléoncepcion
Emergency Hospital but it was Fausto Pangilinan déyoosited
the checks in his personal savings account. cdasia

Although Associated Bank claims that the guarastamped on
the checks (All prior and/or lack of endorsementargnteed) is
merely a requirement forced upon it by clearingd®orules, it
cannot but remain liable. The stamp guaranteeiiug pr
indorsements is not an empty rubric which a banktrfulfill for
the sake of convenience. A bank is not requireattept all the



checks negotiated to it. It is within the bank'scdetion to receive
a check for no banking institution would conscigusi
deliberately accept a check bearing a forged iredoent. When a
check is deposited with the collecting bank, itetala risk on its
depositor. It is only logical that this bank bedhatcountable for
checks deposited by its customers.

A delay in informing the collecting bank (Associhti®ank) of the
forgery, which deprives it of the opportunity to gfver the forger,
signifies negligence on the part of the drawee {&MNB) and will
preclude it from claiming reimbursement.

It is here that Associated Bank's assignment @fr @oncerning
C.B. Circular No. 580 and Section 23 of the PhilgoClearing
House Corporation Rules comes to fore. Under Seeti(c) of CB
Circular No. 580, items bearing a forged endorsersieall be
returned within twenty-four (24) hours after diseoy of the
forgery but in no event beyond the period fixegmvided by law
for filing of a legal action by the returning bar8ection 23 of the
PCHC Rules deleted the requirement that items hgariforged
endorsement should be returned within twenty-faurh.
Associated Bank now argues that the aforementi@wdral Bank
Circular is applicable. Since PNB did not retura tjuestioned
checks within twenty-four hours, but several datsi, Associated
Bank alleges that PNB should be considered nedliget not
entitled to reimbursement of the amount it paidtfmnchecks.
cdasia

The Court deems it unnecessary to discuss Assddések's
assertions that CB Circular No. 580 is an admiaiste regulation
iIssued pursuant to law and as such, must prevailthe PCHC
rule. The Central Bank circular was in force fdranks until
June 1980 when the Philippine Clearing House Caitpmr
(PCHC) was set up and commenced operations. Bargtro
Manila were covered by the PCHC while banks localsdwhere
still had to go through Central Bank Clearing. hy &vent, the
twenty-four-hour return rule was adopted by the BQHtil it was
changed in 1982. The contending banks herein, wdrielboth



branches in Tarlac province, are therefore not i@/by PCHC
Rules but by CB Circular No. 580. Clearly then, @& circular
was applicable when the forgery of the checks vissogtered in
1981.

The rule mandates that the checks be returnednatitrenty-four
hours after discovery of the forgery but in no evszyond the
period fixed by law for filing a legal action. Tihationale of the
rule is to give the collecting bank (which indordkd check)
adequate opportunity to proceed against the fothprompt
notice is not given, the collecting bank may bguttieed and lose
the opportunity to go after its depositor.

The Court finds that even if PNB did not return theestioned
checks to Associated Bank within twenty-four hoas mandated
by the rule, PNB did not commit negligent delay.dénthe
circumstances, PNB gave prompt notice to AssociBtatk and
the latter bank was not prejudiced in going afl@ugto Pangilinan.
After the Province of Tarlac informed PNB of thederies, PNB
necessarily had to inspect the checks and contduatvn
investigation. Thereafter, it requested the Praaintreasurer's
office on March 31, 1981 to return the checks fenfication. The
Province of Tarlac returned the checks only on IA12j 1981.
Two days later, Associated Bank received the ch&oks PNB.
36 cdasia

Associated Bank was also furnished a copy of tlwiRce's letter
of demand to PNB dated March 20, 1981, thus giitingtice of
the forgeries. At this time, however, Pangilinaatsount with
Associated had only P24.63 in it. 37 Had Associ&adk decided
to debit Pangilinan's account, it could not havmvered the
amounts paid on the questioned checks. In addivbiie
Associated Bank filed a fourth-party complaint agaiFausto
Pangilinan, it did not present evidence againsgifaan and even
presented him as its rebuttal witness. 38 Henceodated Bank
was not prejudiced by PNB's failure to comply wilie twenty-
four-hour return rule.



Next, Associated Bank contends that PNB is estojoal
requiring reimbursement because the latter paidcteated the
checks. The Court finds this contention unmeritasicEven if
PNB cleared and paid the checks, it can still recdrom
Associated Bank. This is true even if the paye&iefOfficer who
was supposed to have indorsed the checks is a@lgstamer of the
drawee bank. 39 PNB's duty was to verify the geznass of the
drawer's signature and not the genuineness of [sayel®rsement.
Associated Bank, as the collecting bank, is thayewith the duty
to verify the genuineness of the payee's indorsemen

PNB also avers that respondent court erred in aggacircuitous
liability by directing PNB to return to the Provmof Tarlac the
amount of the checks and then directing AssociBatk to
reimburse PNB. The Court finds nothing wrong witke thode of
the award. The drawer, Province of Tarlac, is @ntlor customer
of the PNB, not of Associated Bank. There is neipriof contract
between the drawer and the collecting bank. cdasia

The trial court made PNB and Associated Bank liatth legal
interest from March 20, 1981, the date of extrajiadidemand
made by the Province of Tarlac on PNB. The paymienit® made
in this case stem from the deposits of the ProvaicEarlac in its
current account with the PNB. Bank deposits aresiclamed under
the law as loans. 40 Central Bank Circular No. gdg&cribes a
twelve percent (12%) interest per annum for lofsrebearance of
money, goods or credits in the absence of exptgadagtion.
Normally, current accounts are likewise interesd+bey, by
express contract, thus excluding them from the @meof CB
Circular No. 416. In this case, however, the adntarest rate, if
any, for the current account opened by the Proviridearlac with
PNB was not given in evidence. Hence, the Counrdeie wise to
affirm the trial court's use of the legal interese, or six percent
(6%) per annum. The interest rate shall be compiuted the date
of default, or the date of judicial or extrajudicieemand. 41 The
trial court did not err in granting legal interésim March 20,
1981, the date of extrajudicial demand.



The Court finds as reasonable, the proportionadersh of fifty
percent-fifty percent (50%-50%). Due to the negiicge of the
Province of Tarlac in releasing the checks to aautimorized
person (Fausto Pangilinan), in allowing the retinedpital cashier
to receive the checks for the payee hospital fograod close to
three years and in not properly ascertaining wieyrétired
hospital cashier was collecting checks for the payespital in
addition to the hospital's real cashier, responéeotince
contributed to the loss amounting to P203,300.@Dsdall be
liable to the PNB for fifty (50%) percent therebf.effect, the
Province of Tarlac can only recover fifty perces®%o) of
P203,300.00 from PNB.
The collecting bank, Associated Bank, shall belddab PNB for
fifty (50%) percent of P203,300.00. It is liable wsm warranties as
indorser of the checks which were deposited by teéa@angilinan,
having guaranteed the genuineness of all priorrseloents,
including that of the chief of the payee hospifal, Adena Canlas.
Associated Bank was also remiss in its duty to ré@icethe
genuineness of the payee's indorsement.
IN VIEW OF THE FOREGOING, the petition for reviewed by
the Philippine National Bank (G.R. No. 107612) esdby
PARTIALLY GRANTED. The petition for review filed byhe
Associated Bank (G.R. No. 107382) is hereby DENIEBe
decision of the trial court is MODIFIED. The Phiiime National
Bank shall pay fifty percent (50%) of P203,300.0@he Province
of Tarlac, with legal interest from March 20, 19&itil the
payment thereof. Associated Bank shall pay fiftycpat (50%) of
P203,300.00 to the Philippine National Bank, likesyiwith legal
interest from March 20, 1981 until payment is mamasia
SO ORDERED
Regalado, Puno and Mendoza, JJ., concur.
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METROPOLITAN BANK and TRUST COMPANY, petitioner,
vs. THE FIRST NATIONAL CITY BANK and THE COURT OF
APPEALS, respondents.

Rosales, Perez & Associates for petitioner.



Siguion, Reyna, Montecillo and Ongsiako for respnid®NCB.
SYNOPSIS

On August 25, 1964, a check for P50,000.00 payab@ASH
drawn by Joaquin Cunanan and Co. on First NatiGitslBank
(FNCB) was deposited with the Metropolitan Bank dndist Co.
(Metro Bank) by a certain Salvador Sales. The cheak cleared
the same day and the amount credited to his depdbkitVietro
Bank. On separate dates, Sales withdrew P480.60,RB82,100.00
and, finally, on August 31, 1964, the balance of,B20.00 of his
total deposit with Metro Bank. The withdrawal oéthalance was
allowed only when FNCB, upon verification made bgthkd Bank
of the regularity and genuineness of the check sigpassured
Metro Bank that the fast movement of the accourst \mat
unusual." On September 3, 1964, FNCB returneddheedled
check to drawer Joaquin Cunanan and Co.. That dagehe
company notified FNCB that the check had beeneatdtethe actual
amount of P50.00 having been raised to P50,00artithe name
of the payee, Manila Polo Club, having been supsossead with
the word CASH. When Metro Bank refused to reimbutsikB
for the amount of P50,000.00, it filed an actionrecovery of the
amount with the Court of First Instance of ManAdter trial, the
Trial Court rendered judgment ordering Metro Bamkdimburse
FNCB the amount of P50,000.00. On appeal, the Gdukppeals
affirmed the decision. Hence, the present petition.

The Supreme Court held that petitioner and privespondent are
bound by the 24-hour clearing house regulatiormef@entral
Bank which requires the drawee bank receiving trexk for
clearing from the Central Bank Clearing House tanethe check
to the collecting bank within the 24-hour periodhié check is
defective for any reason; and, that consequeiéyfdilure of
private respondent to call the attention of petiioto the
alteration of the check until after the lapse afa§s, negates
whatever rights it may have against petitioner.

Assailed decision set aside.

SYLLABUS



1. COMMERCIAL LAW; BANKING LAWS; 24-HOUR
CLEARING HOUSE REGULATION; APPLICABILITY TO
CASE AT BAR. — The facts of this case fall withimetclearing
procedures prescribed under Section 4 of Centnak Barcular
No. 9 (February 17, 1949) as amended by CircularllS8
(January 30, 1962), and Circular No. 169 (March1®®4). Under
the procedure prescribed, the drawee bank recetkimmgheck for
clearing from the Central Bank Clearing House nneirn the
check to the collecting bank within the 24-houripeif the check
Is defective for any reason.

2. ID.; ID.;ID.; CONSTITUTIONALITY THERE OF
UPHELD. — The validity of the 24-hour clearing heus
regulations has been upheld by this Court in Rapwisl Equitable
Banking Corporation, 10 SCRA 8 (1964). As held ¢mersince
both parties are part of our banking system, anld e subject to
the regulations of the Central Bank, they are bdunthe 24-hour
clearing house rule of the Central Bank.

3. ID.;ID.;ID,; FAILURE TO COMPLY WITH
REQUIREMENT THEREOF NEGATES WHATEVER RIGHT
DRAWEE BANK MAY HAVE AGAINST COLLECTING
BANK; CASE AT BAR. — In this case, the check wag no
returned to Metro Bank, the collecting bank, in@adance with
the 24-hour clearing house period, but was clebhyelNCB, the
drawee bank. Failure of FNCB, therefore, to cadl éttention of
Metro Bank to the alteration of the check in quastintil after the
lapse of nine days, negates whatever right it nigive had
against Metro Bank in the light of the said CenBahk Circular.
Its remedy lies not against Metro Bank, but agdimstparty
responsible for changing the name of the payee gkomg and
Shanghai Banking Corporation vs. People's BankTanst Co., 35
SCRA 140 [1970]) and the amount on the face ottieck.

4. ID.; ID.; ID.; LIMITS GUARANTEE OF COLLECTING
BANK ON ALL PREVIOUS INDORSEMENTS; CASE AT
BAR. — FNCB contend that the stamp reading, "Mebtan
Bank and Trust Company Cleared (illegible) offidd.prior



indorsements and/or Lack of endorsement Guaranteadé by
Metro Bank, is an unqualified representation thaténdorsement
on the check was that of the true payee, and hieaamount
thereon was the correct amount. In that connectios Court in
the Hongkong and Shanghai Bank case (35 SCRA 1SHD[1
ruled; ". . But Plaintiff Bank insists that Defemdd@ank is liable
on its indorsement during clearing house operatidhe
indorsement, itself, is very clear when it beginhwords 'For
clearance, clearing office . . .. In other wordsslsan indorsement
must be read together with the 24-hour regulatimlearing
House Operations of the Central Bank. Once thdtd@#-period is
over, the liability on such an indorsement has ega$his being
so, Plaintiff Bank has not made out a case foefélirhe factual
milieu of said case is in point with the case atdrad, hence,
controlling.

DECISION

MELENCIO-HERRERA, J p:

This is a Petition for Review on Certiorari of thecision of the
Court of Appeals in CA-G.R. No. 57129-R entitledtsENational
City Bank vs. Metropolitan Bank and Trust Companfjch
affirmed in toto the Decision of the Court of Filsstance of
Manila, Branch VIII, in Civil Case No. 61488, orday petitioner
herein, Metropolitan Bank, to reimburse responderst National
City Bank the amount of P50,000.00, with legal @tenterest
from June 25, 1965, and to pay attorney's fee$did®.00 and
costs. cdtai

The controversy arose from the following facts:

On August 25, 1964, Check No. 7166 dated July 8416r
P50,000.00, payable to CASH, drawn by Joaquin Cam&n
Company on First National City Bank (FNCB for bigyiwas
deposited with Metropolitan Bank and Trust Compévigtro
Bank for short) by a certain Salvador Sales. Eattiat day, Sales
had opened a current account with Metro Bank dépgsP500.00
in cash. 1 Metro Bank immediately sent the cagdtklio the



Clearing House of the Central Bank with the follogywords
stamped at the back of the check:

"Metropolitan Bank and Trust Company Cleared (ilbdg) office
All prior endorsements and/or Lack of endorseméntaranteed."
2

The check was cleared the same day. Private respbpdid
petitioner through clearing the amount of P50,000ahd Sales
was credited with the said amount in his depodi Wetro Bank.
On August 26, 1964, Sales made his first withdrasf&480.00
from his current account. On August 28, 1964, hbdavew
P32,100.00. Then on August 31, 1964, he withdresbtidance of
P17,920.00 and closed his account with Metro Bank.

On September 3, 1964, or nine (9) days later, F&&ned
cancelled Check No. 7166 to drawer Joaquin Cun&nan
Company, together with the monthly statement ofcimpany's
account with FNCB. That same day, the companyiedtiFNCB
that the check had been altered. The actual anofurt0.00 was
raised to P50,000.00, and over the name of theghp&anila Polo
Club, was superimposed the word CASH.

FNCB notified Metro Bank of the alteration by teheme,
confirming it the same day with a letter, which waseived by
Metro Bank on the following day, September 4, 1964.

On September 10, 1964, FNCB wrote Metro Bank astong
reimbursement of the amount of P50,000.00. Therlalitd not
oblige, so that FNCB reiterated its request on &aper 29, 1964.
Metro Bank was adamant in its refusal.

On June 29, 1965, FNCB filed in the Court of Findtance of
Manila, Branch VIII, Civil Case No. 61488 againsetvb Bank for
recovery of the amount of P50,000.00.

On January 27, 1975, the Trial Court rendered dsiglon
ordering Metro Bank to reimburse FNCB the amount of
P50,000.00 with legal rate of interest from Jungl®®5 until
fully paid, to pay attorney's fees of P5,000.0@ eosts.



Petitioner appealed said decision to the Courtpgeals (CA-G.R.
No. 57129-R). On August 29, 1980, respondent App=iCourt 3
affirmed in toto the judgment of the Trial Court_ghil

Petitioner came to this instance on appeal by @arii alleging:

"l

The Respondent Court of Appeals erred in complegglgring
and disregarding the 24-hour clearing house rueiged for
under Central Bank Circular No. 9, as amendedoadh:

1. The 24-hour regulation of the Central Bank macing house
operations is valid and banks are subject to aadaund by the
same; and

2. The 24-hour clearing house rule applies to tlesgnt case of
the petitioner and the private respondent.

Il

The Respondent Court of Appeals erred in relyiravig on its
decision in Gallaites, et al. vs. RCA, etc., progaiéd on October
23, 1950 for the same is not controlling and isaygilicable to the
present case.

1]

The Respondent Court of Appeals erred in disreggrdnd in not
applying the doctrines in the cases of RepublithefPhilippines
vs. Equitable Banking Corporation (10 SCRA 8) armmhgkong &
Shanghai Banking Corporation vs. People's BanKTainst
Company (35 SCRA 140) for the same are controlind apply
four square to the present case.

\Y,

The Respondent Court of Appeals erred in not figdire private
respondent guilty of operative negligence whicthes proximate
cause of the loss."

The material facts of the case are not disputed.i3$ue for
resolution is, which bank is liable for the paymehthe altered
check, the drawee bank (FNCB) or the collectingkb@tetro
Bank)?

The transaction occurred during the effectivityCaintral Bank
Circular No. 9 (February 17, 1949) as amended bguGir No.



138 (January 30, 1962), and Circular No. 169 (M&@h1964).
Section 4 of said Circular, as amended, states:

"Section 4. Clearing Procedures.

(c) Procedures for Returned Items.

Items which should be returned for any reason vaeatsr shall be
delivered to and received through the clearingd@ffn the special
red envelopes and shall be considered and accoasteebits to
the banks to which the items are returned. Notirtgis section
shall prevent the returned items from being setied
reimbursement to the bank, institution or entityireing the items.
All items cleared on a particular clearing shalrerirned not later
than 3:30 P.M. on the following business day.

XXX XXX XXX"

The facts of this case fall within said Circulandér the procedure
prescribed, the drawee bank receiving the checkléaring from
the Central Bank Clearing House must return thelkche the
collecting bank within the 24-hour period if theeck is defective
for any reason.

Metro Bank invokes this 24-hour regulation of then@al Bank as
its defense. FNCB on the other hand, relies omgtizgantee of all
previous indorsements made by Metro Bank whichaae had
allegedly misled FNCB into believing that the chatkjuestion
was regular and the payee's indorsements genwdneeglaas on
“the general rule of law founded on equity andipesthat a
drawee or payor bank which in good faith pays thewant of
materially altered check to the holder thereofnstied to recover
its payment from the said holder, even if he beancent holder."
4

The validity of the 24-hour clearing house regalathas been
upheld by this Court in Republic vs. Equitable Bagk
Corporation, 10 SCRA 8 (1964). As held thereingsihoth parties
are part of our banking system, and both are stilgebe
regulations of the Central Bank, they are bounthley24-hour
clearing house rule of the Central Bank.



In this case, the check was not returned to MetnokBn
accordance with the 24-hour clearing house pelatiwas cleared
by FNCB. Failure of FNCB, therefore, to call thesation of
Metro Bank to the alteration of the check in quastintil after the
lapse of nine days, negates whatever right it ntigive had
against Metro Bank in the light of the said CenBahk Circular.
Its remedy lies not against Metro Bank, but agdimstparty
responsible for the changing the name of the pdyaad the
amount on the face of the check.

FNCB contends that the stamp reading,

"Metropolitan Bank and Trust Company Cleared (ilbdg) office
All prior endorsements and/or Lack of endorsemé&uaranteed.”
6

made by Metro Bank is an unqualified representatiamn the
endorsement on the check was that of the true payeethat the
amount thereon was the correct amount. In thatecton, this
Court in the Hongkong & Shanghai Bank case, supfag: LLpr
" ... But Plaintiff Bank insists that DefendardriX is liable on its
indorsement during clearing house operations. fitlersement,
itself, is very clear when it begins with wordsrEtearance,
clearing office . . . In other words, such an irsbonent must be
read together with the 24-hour regulation on cteakiouse
Operations of the Central Bank. Once that 24-hewiog is over,
the liability on such an indorsement has ceasers. @ding so,
Plaintiff Bank has not made out a case for reliet."

Consistent with this ruling, Metro Bank can nothsdd liable for
the payment of the altered check.

Moreover, FNCB did not deny the allegation of MdBank that
before it allowed the withdrawal of the balancddf7,920.00 by
Salvador Sales, Metro Bank withheld payment arsd fierified,
through its Assistant Cashier Federico Uy, the laagy and
genuineness of the check deposit from Marcelo Miras
Department officer of FNCB, because its (Metro Baakention
was called by the fast movement of the accounty @pbn being



assured that the same is 'not unusual' did Metnk Bdow the
withdrawal of the balance.

Reliance by respondent Court of Appeals, on its awling in
Gallaites vs. RCA, CA-G.R. No. 3805, October 2%0,%y
stating:

. The laxity of appellant in its dealing withistomers
particularly in cases where the identity of thesparis new to
them (as in the case at bar) and in the obviowdessness of the
appellant in handling checks which can easily vgdd or altered
boil down to one conclusion-negligence in the faster. This
negligence enabled a swindler to succeed in frauntkyl encashing
the check in question thereby defrauding drawed (appellee) in
the amount thereof."

Is misplaced not only because the factual milieaoisfour square
with this case but more so because it cannot drevar the
doctrine laid down by this Court in the Hongkondgs&anghai
Bank case which is more in point and, hence, ctimgo LibLex
WHEREFORE, the challenged Decision of respondenir Qi
Appeals of August 29, 1980 is hereby set aside Ginidl Case No.
61488 is hereby dismissed.
Costs against private respondent The First NatiGitsl Bank.
SO ORDERED.
Plana, Vasquez, Relova and Gutierrez, Jr., JJcuron
Teehankee, J., took no part.
Footnotes
p. 58, Record on Appeal.
pp. 8, 25 & 60, ibid.
Per Villaluz, J., Escolin and Villasor, Jbncurring.
Art. 2154, Civil Code.
Hongkong & Shanghai Banking Corporation vote's
Bank & Trust Co., 35 SCRA 1.40 (1970).

6. pp. 8, 25 & 60, Record on Appeal.

7. p. 34, Petitioner's Brief.
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**  Mr. Justice Claudio Teehankee took no part,ihg\been
counsel for petitioner bank (then defendant) inGloeirt of First
Instance of Manila, Branch VIII.

FIRST DIVISION

[G.R. No. L-42725. April 22, 1991.]

REPUBLIC BANK, petitioner, vs. COURT OF APPEALS and
FIRST NATIONAL CITY BANK, respondents.

Lourdes C. Dorado for petitioner.

Siguion Reyna, Montecillo & Ongsiako for privatspendent
Citibank.

SYLLABUS

1. COMMERCIAL LAW; BANKING LAWS; 24-HOUR
CLEARING HOUSE RULE APPLIES TO COMMERCIAL
BANKS; FAILURE OF DRAWEE BANK TO COMPLY WITH
RULE ABSOLVES COLLECTING BANKS. — The 24-hour
clearing house rule is a valid rule applicableammercial banks
(Republic vs. Equitable Banking Corporation, 10 $CIR[1964];
Metropolitan Bank & Trust Co. vs. First Nationalty"Bank, 118
SCRA 537). It is true that when an endorsemeninged, the
collecting bank or last endorser, as a general bdars the loss
(Banco de Oro Savings & Mortgage Bank vs. Equitdéaaking
Corp., 157 SCRA 188). But the unqualified endorsanoé the
collecting bank on the check should be read togetith the 24-
hour regulation on clearing house operation (Metlitgn Bank &
Trust Co. vs. First National City Bank, supra). $hwhen the
drawee bank fails to return a forged or alterectkhe the
collecting bank within the 24-hour clearing perititg collecting
bank is absolved from liability.

2. ID.;ID.;ID.; ID.; REMEDY OF DRAWEE BANK IS
AGAINST PARTY RESPONSIBLE FOR FORGERY OR
ALTERATION. — Every bank that issues checks fa tlse of
its customers should know whether or not the drawsgnature
thereon is genuine, whether there are sufficiemd$un the



drawer's account to cover checks issued, and uldhe able to
detect alterations, erasures, superimpositionsterdalations
thereon, for these instruments are prepared, preme issued by
itself, it has control of the drawer's account, @nsl supposed to
be familiar with the drawer's signature. It shopé®sess
appropriate detecting devices for uncovering faegeand/or
alterations on these instruments. Unless an alberat attributable
to the fault or negligence of the drawer himself;tsas when he
leaves spaces on the check which would allow #wedfulent
insertion of additional numerals in the amount aping thereon,
the remedy of the drawee bank that negligentlyrslagorged
and/or altered check for payment is against thg/pasponsible
for the forgery or alteration (Hongkong & ShangBanking Corp.
vs. People's Bank & Trust Co., 35 SCRA 140), othezwit bears
the loss. It may not charge the amount so paitdatcount of the
drawer, if the latter was free from blame, nor remrat from the
collecting bank if the latter made payment afterper clearance
from the drawee.

DECISION

GRINO-AQUINO, J p:

On January 25, 1966, San Miguel Corporation (SMGhmort),
drew a dividend Check No. 108854 for P240, Philepturrency,
on its account in the respondent First Nationay 8énk ("FNCB"
for brevity) in favor of J. Roberto C. Delgado,tackholder. After
the check had been delivered to Delgado, the anwuits face
was fraudulently and without authority of the draweMC, altered
by increasing it from P240 to P9,240. The check mdersed and
deposited on March 14, 1966 by Delgado in his actwoith the
petitioner Republic Bank (hereafter "Republic").

Republic accepted the check for deposit withouedaming its
genuineness and regularity. Later, Republic endiitse check to
FNCB by stamping on the back of the check "all pand/or lack
of indorsement guaranteed" and presented it to FMCBayment
through the Central Bank Clearing House. Beliethigcheck was
genuine, and relying on the guaranty and endorseafdtepublic



appearing on the back of the check, FNCB paid FBt@4Republic
through the Central Bank Clearing House on Marchl966.

On April 19, 1966, SMC notified FNCB of the matéiadteration
in the amount of the check in question. FNCB lastime in
recrediting P9,240 to SMC. On May 19, 1966, FNC#®rimed
Republic in writing of the alteration and the forgef the
endorsement of J. Roberto C. Delgado. By then, &dhad
already withdrawn his account from Republic.

On August 15, 1966, FNCB demanded that Republimekthe
P9,240 on the basis of the latter's endorsemengaachnty.
Republic refused, claiming there was delay in givimotice of
the alteration; that it was not guilty of negligenthat it was the
drawer's (SMC's) fault in drawing the check in sachiay as to
permit the insertion of numerals increasing the amtiothat
FNCB, as drawee, was absolved of any liabilityhe drawer
(SMC), thus, FNCB had no right of recourse agdaitegublic.
On April 8, 1968, the trial court rendered judgmertering
Republic to pay P9,240 to FNCB with 6% interestg@num from
February 27, 1967 until fully paid, plus P2,000 &torney's fees
and costs of the suit. The Court of Appeals affoirtteat decision,
but modified the award of attorney's fees by reagiai to P1,000
without pronouncement as to costs (CA-G.R. No. 41R9
December 22, 1975). cdrep

In this petition for review, the lone issue is wieat Republic, as
the collecting bank, is protected, by the 24-hdeaicng house
rule, found in CB Circular No. 9, as amended, fia@hility to
refund the amount paid by FNCB, as drawee of th&€3Widend
check.

The petition for review is meritorious and mustgoanted.

The 24-hour clearing house rule embodied in Seect{chof
Central Bank Circular No. 9, as amended, provides:

"Items which should be returned for any reason sd®ter shall
be returned directly to the bank, institution otitgrfrom which
the item was received. For this purpose, the RetaifReturned
Checks (Cash Form No. 9) should be used. The atigimd



duplicate copies of said Receipt shall be givethéoBank,
institution or entity which returned the items dhd triplicate copy
should be retained by the bank, institution ortgmihose demand
Is being returned. At the following clearing, thégmal of the
Receipt for Returned Checks shall be presentedigiwrthe
Clearing Office as a demand against the bank tutistn or entity
whose item has been returned. Nothing in this @echall prevent
the returned items from being settled by direankairsement to
the bank, institution or entity returning the iterAd items cleared
at 11:00 o'clock A.M. shall be returned not lateart 2:00 o'clock
P.M. on the same day and all items cleared at 8@06ck P.M.
shall be returned not later than 8:30 A.M. of tbikofving business
day except for items cleared on Saturday which bsaeturned
not later than 8:30 A.M. of the following day."

The 24-hour clearing house rule is a valid ruleliapple to
commercial banks (Republic vs. Equitable BankingpOaoation,
10 SCRA 8 [1964]; Metropolitan Bank & Trust Co. ¥stst
National City Bank, 118 SCRA 537).

It is true that when an endorsement is forgedctilecting bank
or last endorser, as a general rule, bears th€Basso de Oro
Savings & Mortgage Bank vs. Equitable Banking Cotg.7
SCRA 188). But the unqualified endorsement of thiéecting
bank on the check should be read together witl24hleour
regulation on clearing house operation (MetropolBank & Trust
Co. vs. First National City Bank, supra). Thus, whiee drawee
bank fails to return a forged or altered checkdollecting bank
within the 24-hour clearing period, the collectivank is absolved
from liability. The following decisions of this Cauare also
relevant and persuasive:

In Hongkong & Shanghai Banking Corp. vs. PeoplaakB&
Trust Co. (35 SCRA 140), a check for P14,608.05 dvas/n by
the Philippine Long Distance Telephone Companyhen t
Hongkong & Shanghai Banking Corporation payablthtosame
bank. It was mailed to the payee but fell into ltla@ds of a certain
Florentino Changco who erased the name of the payged his



own name, and thereafter deposited the altereckahdus
account in the People's Bank & Trust Co. which @nésd it to the
drawee bank with the following indorsement: LLphil

"For clearance, clearing office. All prior endorsants and or lack
of endorsements guaranteed. People's Bank and Couspany."
The check was cleared by the drawee bank (Hong&oBganghai
Bank), whereupon the People's Bank credited Changbathe
amount of the check. Changco thereafter withdreactimtents of
his bank account. A month later, when the checknefigned to
PLDT, the alteration was discovered. The Hongkon§h&nghai
Bank sued to recover from the People's Bank thedum
P14,608.05. The complaint was dismissed. Affirntimg decision
of the trial court, this Court held:

"The entire case of plaintiff is based on the isgonent that has
been heretofore copied — namely, a guarantee pfialt
indorsement, made by People's Bank and since such a
indorsement carries with it a concomitant guaraofee
genuineness, the People's Bank is liable to thegkimmg Shanghai
Bank for alteration made in the name of payee.@mther hand,
the People's Bank relies on the '24-hour' reguladfcthe Central
Bank that requires after a clearing, that all @datems must be
returned not later than 3:00 P.M. of the followlngsiness day.
And since the Hongkong Shanghai Bank only advieedPeople's
Bank as to the alteration on April 12, 1965 or 2ysiafter
clearing, the People's Bank claims that it is nowlate to do so.
This regulation of the Central Bank as to 24 haesiichallenged by
Plaintiff Bank as being merely part of an ingenideasice to
facilitate banking transactions. Be that what itymaa as both
Plaintiff as well as Defendant Banks are part aflmanking
system and both are subject to regulations of #&ral Bank —
they are both bound by such regulations. . . .FBaintiff Bank
insists that Defendant Bank is liable on its ing@onent during
clearing house operations. The indorsement, itselfery clear
when it begins with the words 'For clearance, ahgpoffice . . ." In
other words, such an indorsement must be readhtegeith the



24-hour regulation on clearing House OperationthefCentral
Bank. Once that 24-hour period is over, the ligpiiin such an
indorsement has ceased. This being so, PlaintiikBes not made
out a case for relief."

"XXX XXX XXX

"Moreover, in one of the very cases relied upomplayntiff, as
appellant, mention is made of a principle on whdefiendant Bank
could have acted without incurring the liabilityymgought to be
imposed by plaintiff. Thus: 'It is a settled ruhat a person who
presents for payment checks such as are here gtvglwarantees
the genuineness of the check, and the drawee lmatkaoncern
itself with nothing but the genuineness of the atgne, and the
state of the account with it of the drawee.' (Istizte Trust Co. vs.
United States National Bank, 185 Pac. 260 [191B§t all, then,
whatever remedy the plaintiff has would lie notiagadefendant
Bank but as against the party responsible for cingnifpe name of
the payee. Its failure to call the attention ofeshefant Bank as to
such alteration until after the lapse of 27 daysioin the light of
the above Central Bank circular, negate whategt it might
have had against defendant Bank. . . ." (35 SCRA 142-143;
145-146.)

In Metropolitan Bank & Trust Co. vs. First Natior@ity Bank, et
al. (118 SCRA 537, 542) a check for P50, drawndaqgdiin
Cunanan and Company on its account at FNCB andpai@
Manila Polo Club, was altered by changing the amtm®50,000
and the payee was changed to "Cash." It was depdsyt a certain
Salvador Sales in his current account in the Meiiitan Bank
which sent it to the clearing house. The check eleared the
same day by FNCB which paid the amount of P50,00@«tro
Bank. Sales immediately withdrew the whole amoumt elosed
his account. Nine (9) days later, the alteratios digcovered and
FNCB sought to recover from Metro Bank what it Ipaad. The
trial court and the Court of Appeals rendered judgtior FNCB
but this Court reversed it. We ruled:



"The validity of the 24-hour clearing house regaathas been
upheld by this Court in Republic vs. Equitable Bagk
Corporation, 10 SCRA 8 (1964). As held thereingsiboth parties
are part of our banking system, and both are stilgabe
regulations of the Central Bank, they are bounthley24-hour
clearing house rule of the Central Bank. prLL

"In this case, the check was not returned to MBamk in
accordance with the 24-hour clearing house pelatiwas cleared
by FNCB. Failure of FNCB, therefore, to call thesation of
Metro Bank to the alteration of the check in quastintil after the
lapse of nine days, negates whatever right it nigive had
against Metro Bank in the light of the said CenBahk Circular.
Its remedy lies not against Metro Bank, but agdimstparty
responsible for changing the name of the payee dkiomng &
Shanghai Banking Corp. vs. People's Bank & Trust 89 SCRA
140) and the amount on the face of the check54R.)

Every bank that issues checks for the use of gsotoers should
know whether or not the drawer's signature thers@enuine,
whether there are sufficient funds in the dranactsount to cover
checks issued, and it should be able to detechéties, erasures,
superimpositions or intercalations thereon, foséhmstruments
are prepared, printed and issued by itself, itduerol of the
drawer's account, and it is supposed to be famvilidr the
drawer's signature. It should possess appropretteting devices
for uncovering forgeries and/or alterations on ¢hiestruments.
Unless an alteration is attributable to the faulhegligence of the
drawer himself, such as when he leaves spacesarhdtk which
would allow the fraudulent insertion of additiomalmerals in the
amount appearing thereon, the remedy of the dribark that
negligently clears a forged and/or altered checlp&yment is
against the party responsible for the forgery taration
(Hongkong & Shanghai Banking Corp. vs. People'skB&afrust
Co., 35 SCRA 140), otherwise, it bears the lossdy not charge
the amount so paid to the account of the drawéhgifatter was
free from blame, nor recover it from the collectlank if the



latter made payment after proper clearance frondtheee. As
this Court pointed out in Philippine National Barg Quimpo, et
al., 158 SCRA 582, 584:

"There is nothing inequitable in such a rule fanithe regular
course of business the check comes to the drawdevidach,
having the opportunity to ascertain its charagissnounces it to
be valid and pays it, it is not only a questiorpayment under
mistake, but payment in neglect of duty which tbenmercial law
places upon it, and the result of its negligencstmest upon it."
The Court of Appeals erred in laying upon Repubtistead of on
FNCB the drawee bank, the burden of loss for thenemt of the
altered SMC check, the fraudulent character of tikbICB failed
to detect and warn Republic about, within the 24¢ladearing
house rule. The Court of Appeals departed fronraiag of this
Court in an earlier PNB case, that:

"Where a loss, which must be borne by one of twitigmalike
innocent of forgery, can be traced to the negletawlt of either, it
Is reasonable that it would be borne by him, ef@miocent of any
intentional fraud, through whose means it has saee. (Phil.
National Bank vs. National City Bank of New York3 @hil. 711,
733.)"

WHEREFORE, the petition for review is granted. Oeeision of
the Court of Appeals is hereby reversed and sdeaand another
Is entered absolving the petitioner Republic Bawkfliability to
refund to the First National City Bank the sum 8210, which
the latter paid on the check in question. No costs.

SO ORDERED.

Narvasa, Gancayco and Medialdea, JJ., concur.

Cruz, J., took no part.

SECOND DIVISION

[G.R. No. 121413. January 29, 2001.]

PHILIPPINE COMMERCIAL INTERNATIONAL BANK
(formerly INSULAR BANK OF ASIA AND AMERICA),



petitioner, vs. COURT OF APPEALS and FORD PHILIPEB
INC. and CITIBANK, N.A., respondents.

[G.R. No. 121479. January 29, 2001.]

FORD PHILIPPINES, INC., petitioner-plaintiff, vs @JRT OF
APPEALS and CITIBANK, N.A. and PHILIPPINE
COMMERCIAL INTERNATIONAL BANK, respondents.

[G.R. No. 128604. January 29, 2001.]

FORD PHILIPPINES, INC., petitioner, vs. CITIBANK,.A.,
PHILIPPINE COMMERCIAL INTERNATIONAL BANK and
THE COURT OF APPEALS, respondents.

Romulo, Mabanta, Buenaventura, Sayoc & Delos ArsgieleFord
Philippines, Inc.

Agabin, Verzola, Hermoso, Layaoen & De Castro fovgie
respondent PCIB.

Angara, Abello, Concepcion, Regala & Cruz for resgent
Citibank.

SYNOPSIS

Ford Philippines drew and issued Citibank Check. 8 04867
on October 19, 1977, Citibank Check No. SN 1059wy 19,
1978 and Citibank Check No. SN-16508 on April 2879, all in
favor of the Commissioner of Internal Revenue (CiiiR)payment
of its percentage taxes. The checks were crosskdeposited
with the IBAA, now PCIB, BIR's authorized colleagifbank. The
first check was cleared containing an indorsenteait tall prior
indorsements and/or lack of indorsements guararitébé same,
however, was replaced with two (2) IBAA's managehn€cks
based on a call and letter request made by GodofRéecera,
Ford's General Ledger Accountant, on an allegear @rrthe
computation of the tax due without IBAA verifyinge authority
of Rivera. These manager's checks were later depadsi another
bank and misappropriated by the syndicate. Thawasthecks
were cleared by the Citibank but failed to discaveat the clearing
stamps do not bear any initials. The proceedsetkecks were
also illegally diverted or switched by officers€CIB — members
of the syndicate, who eventually encashed thend,Ranich was



compelled to pay anew the percentage taxes, suawiactions
for collection against the two banks on Januaryl®83, barely
six years from the date the first check was retuitoethe drawer.
The direct perpetrators of the crime are now fuggifrom justice.
In the first case, the trial court held that Citikaand IBAA were
jointly and severally liable for the checks, butremiew by
certiorari, the Court of Appeals held only IBAA (HBJ} solely
liable for the amount of the first check. In themed case
involving the last two checks, the trial court alvsed PCIB from
liability and held that only the Citibank is liakier the checks
iIssued by Ford. However, on appeal, the Court gdests held
both banks liable for negligence in the selectind supervision of
their employees resulting in the erroneous encashaid¢he
checks. These two rulings became the subject gbribgent
recourse.

The relationship between a holder of a commeragakp and the
bank to which it is sent for collection is thataoprincipal and an
agent and the diversion of the amount of the clegkstified only
by proof of authority from the drawer; that in csed checks, the
collecting bank is bound to scrutinize the chect kmow its
depositors before clearing indorsement; that aan@mal rule,
banks are liable for wrongful or tortuous actstsfagents within
the scope and in the course of their employmeat;fdilure of the
drawee bank to seasonably discover irregularithéenchecks
constitutes negligence and renders the bank lfabless of
proceeds of the checks; that an action upon a ghedcribes in
ten (10) years; and that the contributory negligeoicthe drawer
shall reduce the damages he may recover againsblieeting
bank.

SYLLABUS

1. CIVIL LAW; TORTS AND DAMAGES; LIABILITY OF
MASTER FOR NEGLIGENCE OF HIS OWN SERVANT OR
AGENT. — On this point, jurisprudence regarding itmguted
negligence of employer in a master-servant relahgmis
Instructive. Since a master may be held for higasdts wrongful



act, the law imputes to the master the act of ¢éineasit, and if that
act is negligent or wrongful and proximately resuit injury to a
third person, the negligence or wrongful condut¢hésnegligence
or wrongful conduct of the master, for which héable. The
general rule is that if the master is injured by tiegligence of a
third person and by the concurring contributoryliggmce of his
own servant or agent, the latter's negligence mited to his
superior and will defeat the superior's action asfaihe third
person, assuming, of course that the contributegligence was
the proximate cause of the injury of which compigmmade.

2. ID.; ID.; PROXIMATE CAUSE, DEFINED. — As defined
proximate cause is that which, in the natural amttiouous
sequence, unbroken by any efficient, interveningsegroduces
the injury, and without which the result would matve occurred.
3. ID.;ID.; LIABILITY OF MASTER FOR NEGLIGENCE OF
HIS OWN SERVANT OR AGENT; ESTOPPEL, REQUIRED. —
Given these circumstances, the mere fact thatottgefy was
committed by a drawer-payor's confidential emplogeagent,
who by virtue of his position had unusual facikti®r perpetrating
the fraud and imposing the forged paper upon tiné bdoes not
entitle the bank to shift the loss to the draweygpain the absence
of some circumstance raising estoppel againstrideet. This rule
likewise applies to the checks fraudulently nedgetaor diverted
by the confidential employees who hold them inrtipeissession.
4. MERCANTILE LAW; NEGOTIABLE INSTRUMENTS;
CHECKS; RELATIONSHIP BETWEEN HOLDER OF
COMMERCIAL PAPER AND BANK TO WHICH IT IS SENT
FOR COLLECTION IS THAT OF PRINCIPAL AND AGENT;
DIVERSION OF AMOUNT OF CHECK, JUSTIFIED ONLY BY
PROOF OF AUTHORITY FROM DRAWER. — It is a well-
settled rule that the relationship between the payeholder of
commercial paper and the bank to which it is sentbllection is,
in the absence of an agreement to the contrariyoth@incipal
and agent. A bank which receives such paper féectodn is the
agent of the payee or holder. Even consideringaardo, that the



diversion of the amount of a check payable to thikecting bank
in behalf of the designated payee may be allowdbsisch
diversion must be properly authorized by the pagdherwise
stated, the diversion can be justified only by prafcauthority
from the drawer, or that the drawer has clothedagent with
apparent authority to receive the proceeds of shelak.

5. ID.; ID.; ID.; CROSSED CHECKS; COLLECTING BANK
BOUND TO SCRUTINIZE CHECK AND KNOW ITS
DEPOSITORS BEFORE CLEARING INDORSEMENT; CASE
AT BAR. — Indeed, the crossing of the check with fihrase
"Payee's Account Only," is a warning that the ch&obuld be
deposited only in the account of the CIR. Thus the duty of the
collecting bank PCIBank to ascertain that the chezkieposited in
payee's account only. Therefore, it is the collechbank
(PCIBank) which is bound to scrutinize the checlt emknow its
depositors before it could make the clearing inelovsnt “all prior
indorsements and/or lack of indorsement guararitéagtly,
banking business requires that the one who fistesand
negotiates the check must take some precautidesato whether
or not it is genuine. And if the one cashing theaththrough
indifference or other circumstance assists theefiong committing
the fraud, he should not be permitted to retainpttoeeeds of the
check from the drawee whose sole fault was thditinot discover
the forgery or the defect in the title of the pers@gotiating the
instrument before paying the check. For this reaadrank which
cashes a check drawn upon another bank, withoutrneg proof
as to the identity of persons presenting it, or imgknquiries with
regard to them, cannot hold the proceeds agaiastrfavee when
the proceeds of the checks were afterwards divéotdae hands of
a third party. In such cases the drawee bank highito believe
that the cashing bank (or the collecting bank) lhgdhe usual
proper investigation, satisfied itself of the aurttety of the
negotiation of the checks. Thus, one who encaslob@ek which
had been forged or diverted and in turn receiveanest thereon
from the drawee, is guilty of negligence which proately



contributed to the success of the fraud practicethe drawee
bank. The latter may recover from the holder the@ypaid on
the check. Having established that the collectiaugkts negligence
Is the proximate cause of the loss, we concludeRBdBank is
liable in the amount corresponding to the proceddaitibank
Check No. SN-04867.

6. CIVIL LAW; TORTS AND DAMAGES; AS A GENERAL
RULE, BANKS ARE LIABLE FOR WRONGFUL OR
TORTUOUS ACT OF ITS OFFICERS OR AGENTS ACTING
WITHIN SCOPE AND COURSE OF EMPLOYMENT. — As a
general rule, however, a banking corporation islédor the
wrongful or tortuous acts and declarations of ffers or agents
within the course and scope of their employmeniafk will be
held liable for the negligence of its officers geats when acting
within the course and scope of their employmenndy be liable
for the tortuous acts of its officers even as rdgdiat species of
tort of which malice is an essential element. Akohalding out its
officers and agents as worthy of confidence will Ip@ permitted
to profit by the frauds these officers or agentsenanabled to
perpetrate in the apparent course of their emplogymer will it

be permitted to shirk its responsibility for sucauds, even though
no benefit may accrue to the bank therefrom. Feigégneral rule
Is that a bank is liable for the fraudulent actsemresentations of
an officer or agent acting within the course anpaapnt scope of
his employment or authority. And if an officer anployee of a
bank, in his official capacity, receives money atisy an evidence
of indebtedness lodged with his bank for collectitve bank is
liable for his misappropriation of such sum.

7. ID.;ID.; ID.; FAILURE OF DRAWEE BANK TO
DISCOVER ABSENCE OF INITIALS ON CLEARING STAMPS
CONSTITUTES NEGLIGENCE. — Citibank should have
scrutinized Citibank Check Numbers SN 10597 and&atefore
paying the amount of the proceeds thereof to tHeatong bank of
the BIR. One thing is clear from the record: theacing stamps at
the back of Citibank Check Nos. SN 10597 and 1G&®8ot bear



any initials. Citibank failed to notice and veriftye absence of the
clearing stamps. Had this been duly examined,whtelsing of the
worthless checks to Citibank Check Nos. 10597 &%0& would
have been discovered in time. For this reasonh&ii had indeed
failed to perform what was incumbent upon it, whigto ensure
that the amount of the checks should be paid anitstdesignated
payee. The fact that the drawee bank did not descthe
irregularity seasonably, in our view, constitutegligence in
carrying out the bank's duty to its depositors. poimt is that as a
business affected with public interest and becafisige nature of
its functions, the bank is under obligation to tith& accounts of
its depositors with meticulous care, always hawngind the
fiduciary nature of their relationship.

8. ID.;ID.; ID.; DOCTRINE OF COMPARATIVE
NEGLIGENCE RENDERS BANKS LIABLE FOR LOSS OF
PROCEEDS OF CHECKS; RATIONALE. — Thus, invoking the
doctrine of comparative negligence, we are of tlee/\that both
PCIBank and Citibank failed in their respectiveigations and
both were negligent in the selection and supemisictheir
employees resulting in the encashment of Citiban&sk Nos. SN
10597 and 16508. Thus, we are constrained to helah equally
liable for the loss of the proceeds of said chessised by Ford in
favor of the CIR. Time and again, we have stresisadbanking
business is so impressed with public interest wherdrust and
confidence of the public in general is of paramamyortance
such that the appropriate standard of diligencet imeisery high,
If not the highest, degree of diligence. A banidbility as obligor
IS not merely vicarious but primary, wherein théethse of
exercise of due diligence in the selection and siigien of its
employees is of no moment. Banks handle daily &etiens
involving millions of pesos. By the very naturetbéir work the
degree of responsibility, care and trustworthireegsected of their
employees and officials is far greater than thdsadinary clerks
and employees. Banks are expected to exercisaghedt degree
of diligence in the selection and supervision @itlemployees.



9. ID.; PRESCRIPTION OF ACTIONS; ACTION UPON A
CHECK PRESCRIBES IN TEN YEARS. — The statute of
limitations begins to run when the bank gives tapasitor notice
of the payment, which is ordinarily when the checketurned to
the alleged drawer as a voucher with a statememisaiccount,
and an action upon a check is ordinarily governethb statutory
period applicable to instruments in writing. Ouwvaon the matter
provide that the action upon a written contract tnlmesbrought
within ten years from the time the right of actaecrues. Hence,
the reckoning time for the prescriptive period Ibsgivhen the
instrument was issued and the corresponding chask&turned
by the bank to its depositor (normally a month dladter).

10. ID.; ID.; ID.; CASE AT BAR. — Applying the saarrule,
the cause of action for the recovery of the proseddCitibank
Check No. SN 04867 would normally be a month ditecember
19, 1977, when Citibank paid the face value ofdheck in the
amount of P4,746,114.41. Since the original complair the
cause of action was filed on January 20, 1983 ypane years had
lapsed. Thus, we conclude that Ford's cause afratidirecover
the amount of Citibank Check No. SN 04867 was ey filed
within the period provided by law.

11. ID.; DAMAGES; CONTRIBUTORY NEGLIGENCE OF
PLAINTIFF SHALL REDUCE DAMAGES HE MAY
RECOVER. — Finally, we also find that Ford is nottpletely
blameless in its failure to detect the fraud. Failon the part of the
depositor to examine its passbook, statementsoofuat, and
cancelled checks and to give notice within a reabtatime (or as
required by statute) of any discrepancy which iy nmethe
exercise of due care and diligence find thereinjeseto mitigate
the banks' liability by reducing the award of isstrfrom twelve
percent (12%) to six percent (6%) per annum. Asiped in
Article 1172 of the Civil Code of the Philippingssponsibility
arising from negligence in the performance of evengl of
obligation is also demandable, but such liabiligynbe regulated
by the courts, according to the circumstancesubsgdelicts, the



contributory negligence of the plaintiff shall reguthe damages
that he may recover.

DECISION

QUISUMBING, J p:

These consolidated petitions involve several fréermtly
negotiated checks.

The original actions a quo were instituted by Héhilippines to
recover from the drawee bank CITIBANK, N.A. (Cititdg and
collecting bank, Philippine Commercial InternatibBank
(PCIBank) [formerly Insular Bank of Asia and Ametjcthe value
of several checks payable to the Commissionertefmial
Revenue, which were embezzled allegedly by an azgen
syndicate. ASHECD

G.R. Nos. 121413 and 121479 are twin petitionsdgiew of the
March 27, 1995 Decision 1 of the Court of Appeal€A-G.R CV
No. 25017, entitled "Ford Philippines, Inc. vs.ikaink N.A. and
Insular Bank of Asia and America (now Philippinen@uercial
International Bank), and the August 8, 1995 Resmh2 ordering
the collecting bank Philippine Commercial Internaal Bank to
pay the amount of Citibank Check No. SN-04867.

In G.R. No. 128604, petitioner Ford Philippinesafisshe October
15, 1996 Decision 3 of the Court of Appeals andvitssch 5, 1997
Resolution 4 in CA-G.R. No. 28430 entitled "Fordlippines,

Inc. vs. Citibank N.A. and Philippine Commerciatdmational
Bank," affirming in toto the judgment of the tradurt holding the
defendant drawee bank Citibank N.A., solely licbl@ay the
amount of P12,163,298.10 as damages for the misapmloceeds
of the plaintiff's Citibank Check Numbers SN-1059W 16508.

|. GR Nos. 121413 and 121479

The stipulated facts submitted by the parties asf@ed by the
Court of Appeals as follows:

"On October 19, 1977, the plaintiff Ford drew assuied its
Citibank Check No. SN-04867 in the amount of P4,748.41, in
favor of the Commissioner of Internal Revenue asment of



plaintiff's percentage or manufacturer's salessdaethe third
quarter of 1977.

The aforesaid check was deposited with the defari8a®A (now
PCIBank) and was subsequently cleared at the G&drk. Upon
presentment with the defendant Citibank, the prdseé the check
was paid to IBAA as collecting or depository bank.

The proceeds of the same Citibank check of theplawas never
paid to or received by the payee thereof, the Casiomer of
Internal Revenue.

As a consequence, upon demand of the Bureau and/or
Commissioner of Internal Revenue, the plaintiff wampelled to
make a second payment to the Bureau of Interna¢Re of its
percentage/manufacturers' sales taxes for the dniader of 1977
and that said second payment of plaintiff in thevam of
P4,746,114.41 was duly received by the Bureautefal
Revenue.

It is further admitted by defendant Citibank thatidg the time of
the transactions in question, plaintiff had beemiaiing a
checking account with defendant Citibank; thatl&@itik Check
No. SN-04867 which was drawn and issued by thafpifin
favor of the Commissioner of Internal Revenue wasoased
check in that, on its face were two parallel liaesl written in
between said lines was the phrase "Payee's Ac€nigt; and
that defendant Citibank paid the full face valuéh&f check in the
amount of P4,746,114.41 to the defendant IBAA.

It has been duly established that for the paymeptamtiff's
percentage tax for the last quarter of 1977, thee&u of Internal
Revenue issued Revenue Tax Receipt No. 18747068 da
October 20, 1977, designating therein in Muntinjudatro
Manila, as the authorized agent bank of Metrobaitdkbhang
Branch to receive the tax payment of the plaintiff.

On December 19, 1977, plaintiff's Citibank Check Sbl-04867,
together with the Revenue Tax Receipt No. 18747003,
deposited with defendant IBAA, through its ErmiteaBch. The
latter accepted the check and sent it to the Celearing House



for clearing on the same day, with the indorsemagthe back “all
prior indorsements and/or lack of indorsements gniaed."
Thereafter, defendant IBAA presented the checlp&yment to
defendant Citibank on same date, December 19, Eidrthe
latter paid the face value of the check in the amhof
P4,746,114.41. Consequently, the amount of P4,746}1 was
debited in plaintiff's account with the defendaiti@ank and the
check was returned to the plaintiff.

Upon verification, plaintiff discovered that itst®ank Check No.
SN-04867 in the amount of P4,746,114.41 was nat fmaihe
Commissioner of Internal Revenue. Hence, in sepaeéters dated
October 26, 1979, addressed to the defendantp|ahreiff

notified the latter that in case it will be re-asssd by the BIR for
the payment of the taxes covered by the said chéuos plaintiff
shall hold the defendants liable for reimbursenaoénbe face value
of the same. Both defendants denied liability aefdged to pay.
In a letter dated February 28, 1980 by the Actimgn@issioner of
Internal Revenue addressed to the plaintiff — sgpddo be
Exhibit "D", the latter was officially informed, amng others, that
its check in the amount of P4,746,114.41 was nik {oethe
government or its authorized agent and insteadsikechby
unauthorized persons, hence, plaintiff has to paysaid amount
within fifteen days from receipt of the letter. Upadvice of the
plaintiff's lawyers, plaintiff on March 11, 1982aid to the Bureau
of Internal Revenue, the amount of P4,746,114 &drasenting
payment of plaintiff's percentage tax for the thqudarter of 1977.
As a consequence of defendant's refusal to reiralplesntiff of
the payment it had made for the second time t@BtReof its
percentage taxes, plaintiff filed on January 2@3Lis original
complaint before this Court.

On December 24, 1985, defendant IBAA was mergeld thig
Philippine Commercial International Bank (PCl Bamk)h the
latter as the surviving entity.

Defendant Citibank maintains that; the paymentatimof
plaintiff's Citibank Check No. SN-04867 in the ambof



P4,746,114.41 "was in due course"; it merely retindhe clearing
stamp of the depository/collecting bank, the defanidBAA that
"all prior indorsements and/or lack of indorsemeguaranteed";
and the proximate cause of plaintiff's injury is tjross negligence
of defendant IBAA in indorsing the plaintiff's Giank check in
guestion.

It is admitted that on December 19, 1977 when tbegeds of
plaintiff's Citibank Check No. SN-04867 was paidiefendant
IBAA as collecting bank, plaintiff was maintainimgchecking
account with defendant Citibank." 5

Although it was not among the stipulated factsinamestigation by
the National Bureau of Investigation (NBI) reveathdt Citibank
Check No. SN-04867 was recalled by Godofredo Rivba
General Ledger Accountant of Ford. He purportedgded to
hold back the check because there was an errbeiodmputation
of the tax due to the Bureau of Internal Revenu&)BwWith
Rivera's instruction, PCIBank replaced the chedk wio of its
own Manager's Checks (MCs). Alleged members ohdisate
later deposited the two MCs with the Pacific Baigk@orporation.
Ford, with leave of court, filed a third-party colaipt before the
trial court impleading Pacific Banking Corporati@®BC) and
Godofredo Rivera, as third party defendants. Betciburt
dismissed the complaint against PBC for lack ofseanf action.
The court likewise dismissed the third-party conmlagainst
Godofredo Rivera because he could not be servddsuinmons
as the NBI declared him as a "fugitive from justice

On June 15, 1989, the trial court rendered itssileaj as follows:
"Premises considered, judgment is hereby renderéallaws:

1. Ordering the defendants Citibank and IBAA (no@i P
Bank), jointly and severally, to pay the plaintifie amount of
P4,746,114.41 representing the face value of pitsnCitibank
Check No. SN-04867, with interest thereon at tigalleate starting
January 20, 1983, the date when the original comipheas filed
until the amount is fully paid, plus costs;



2. On defendant Citibank's cross-claim: orderireydfoss-
defendant IBAA (now PCI BANK) to reimburse defentlan
Citibank for whatever amount the latter has paidhay pay to the
plaintiff in accordance with the next precedinggmaaph,;

3. The counterclaims asserted by the defendanissighe
plaintiff, as well as that asserted by the crodemidant against the
cross-claimant are dismissed, for lack of meritg} a

4.  With costs against the defendants.

SO ORDERED." 6

Not satisfied with the said decision, both defertsla@itibank and
PCIBank, elevated their respective petitions fete@ on
certiorari to the Court of Appeals. On March 27939the
appellate court issued its judgment as follows:
"WHEREFORE, in view of the foregoing, the court ARMS the
appealed decision with modifications.

The court hereby renders judgment:

1. Dismissing the complaint in Civil Case No. 492830ofar as
defendant Citibank N.A. is concerned;

2. Ordering the defendant IBAA now PCI Bank to plag
plaintiff the amount of P4,746,114.41 representhegface value
of plaintiff's Citibank Check No. SN-04867, witht@émest thereon
at the legal rate starting January 20, 1983. the when the
original complaint was filed until the amount islyypaid;

3. Dismissing the counterclaims asserted by therdizfnts
against the plaintiff as well as that assertedngydross-defendant
against the cross-claimant, for lack of merits.

Costs against the defendant IBAA (now PCI Bank).

IT IS SO ORDERED." 7

PCIBank moved to reconsider the above-quoted daecH the
Court of Appeals, while Ford filed a "Motion for ifal
Reconsideration." Both motions were denied for laCkerit.
Separately, PCIBank and Ford filed before this €qetitions for
review by certiorari under Rule 45.

In G.R. No. 121413, PCIBank seeks the reversai®efiecision
and resolution of the Twelfth Division of the CooftAppeals



contending that it merely acted on the instructbford and such
cause of action had already prescribed.

PCIBank sets forth the following issues for considien:

|.  Did the respondent court err when, after findihgt the
petitioner acted on the check drawn by responderd &n the said
respondent's instructions, it nevertheless fouedo#titioner liable
to the said respondent for the full amount of thid sheck.

lI.  Did the respondent court err when it did noidfiprescription
in favor of the petitioner. 8

In a counter move, Ford filed its petition docke#sdG.R. No.
121479, questioning the same decision and resalofithe Court
of Appeals, and praying for the reinstatement to tf the
decision of the trial court which found both PCIRamnd Citibank
jointly and severally liable for the loss.

In G.R. No. 121479, appellant Ford presents tHeviahg
propositions for consideration:

I.  Respondent Citibank is liable to petitioner Foahsidering
that:

1. As drawee bank, respondent Citibank owes taiqedr
Ford, as the drawer of the subject check and asikepof
respondent Citibank, an absolute and contractusltdyoay the
proceeds of the subject check only to the payaedhethe
Commissioner of Internal Revenue.

2. Respondent Citibank failed to observe its dstpanker with
respect to the subject check, which was crossegayable to
"Payee's Account Only."

3. Respondent Citibank raises an issue for thetiime on
appeal; thus the same should not be considerdaebanorable
Court.

4.  As correctly held by the trial court, there sevidence of
gross negligence on the part of petitioner Ford. 9

. PCIBank is liable to petitioner Ford consideyithat:

1. There were no instructions from petitioner Fardleliver the
proceeds of the subject check to a person otharttieapayee
named therein, the Commissioner of the Bureautefhal



Revenue; thus, PCIBank's only obligation is to\aslihe
proceeds to the Commissioner of the Bureau of haleRevenue.
10

2. PCiIBank which affixed its indorsement on thejeabcheck
("All prior indorsement and/or lack of indorsemepuitaranteed"), is
liable as collecting bank. 11

3. PCiIBank is barred from raising issues of fadhminstant
proceedings. 12

4.  Petitioner Ford's cause of action had not pitesdr 13

II. G.R. No. 128604

The same syndicate apparently embezzled the precdathecks
intended, this time, to settle Ford's percentagestappertaining to
the second quarter of 1978 and the first quart&9@D.

The facts as narrated by the Court of Appeals sifelbbws:

Ford drew Citibank Check No. SN-10597 on July 1%78&.in the
amount of P5,851,706.37 representing the percemdxgdue for
the second quarter of 1978 payable to the Comnmissiof

Internal Revenue. A BIR Revenue Tax Receipt No43385 was
issued for the said purpose.

On April 20, 1979, Ford drew another Citibank Chéltk SN-
16508 in the amount of P6,311,591.73, represeiiiagpayment
of percentage tax for the first quarter of 1979 pagable to the
Commissioner of Internal Revenue. Again a BIR Rexehax
Receipt No. A-1697160 was issued for the said pgepoDcSEHT
Both checks were "crossed checks" and contain tagodal lines
on its upper left corner between which were writtes words
"payable to the payee's account only."

The checks never reached the payee, CIR. Thudeitea dated
February 28, 1980, the BIR, Region 4-B, demandedthi® said tax
payments the corresponding periods above-mentioned.

As far as the BIR is concerned, the said two BIRdReie Tax
Receipts were considered "fake and spurious". dihnesnaly was
confirmed by the NBI upon the initiative of the BIRRhe findings
forced Ford to pay the BIR anew, while an actiors Wed against



Citibank and PCIBank for the recovery of the amafrCitibank
Check Numbers SN-10597 and 16508.

The Regional Trial Court of Makati, Branch 57, wiiged the
case, made its findings on the modus operandieo$yindicate, as
follows:

"A certain Mr. Godofredo Rivera was employed by pieantiff
FORD as its General Ledger Accountant. As suclprbpared the
plaintiff's check marked Ex. 'A' [Citibank Check N&N-10597]
for payment to the BIR. Instead, however, of delivg the same
to the payee, he passed on the check to a co-catsmamed
Remberto Castro who was a pro-manager of the SaneAn
Branch of PCIB. * In connivance with one Winstonl®y Castro
himself subsequently opened a Checking Accourtiemiame of a
fictitious person denominated as 'Reynaldo Repeas$ia Meralco
Branch of PCIBank where Dulay works as Assistanhdger.
After an initial deposit of P100.00 to validate gount, Castro
deposited a worthless Bank of America Check in #xadlce same
amount as the first FORD check (Exh. "A", P5,856,3@) while
this worthless check was coursed through PCIB's rofice
enroute to the Central Bank for clearing, replaitesiworthless
check with FORD's Exhibit 'A" and accordingly tamgmkthe
accompanying documents to cover the replacemerd. rasult,
Exhibit 'A" was cleared by defendant CITIBANK, atie fictitious
deposit account of '‘Reynaldo Reyes' was credittueaPCIB
Meralco Branch with the total amount of the FOR[RahEXxhibit
'‘A'. The same method was again utilized by the &atd in
profiting from Exh. 'B' [Citibank Check No. SN-1650which was
subsequently pilfered by Alexis Marindo, Riverassistant at
FORD.

From this 'Reynaldo Reyes' account, Castro drewuwsichecks
distributing the shares of the other participatogspirators
namely (1) CRISANTO BERNABE, the mastermind who
formulated the method for the embezzlement; (2) RQEO R.
DE LEON a customs broker who negotiated the inda@itact
between Bernabe, FORD's Godofredo Rivera and PCIB's



Remberto Castro; (3) JUAN CASTILLO who assisted_den in
the initial arrangements; (4) GODOFREDO RIVERA, HOR
accountant who passed on the first check (Exh#dij to Castro;
(5) REMBERTO CASTRO, PCIB's pro-manager at San Aadr
who performed the switching of checks in the clegprocess and
opened the fictitious Reynaldo Reyes account aPtb3 Meralco
Branch; (6) WINSTON DULAY, PCIB's Assistant Managnts
Meralco Branch, who assisted Castro in switchirggdihecks in
the clearing process and facilitated the openintpefictitious
Reynaldo Reyes' bank account; (7) ALEXIS MARINDGvé&a's
Assistant at FORD, who gave the second check (BX).to
Castro; (8) ELEUTERIO JIMENEZ, BIR Collection Agerho
provided the fake and spurious revenue tax rectaptsake it
appear that the BIR had received FORD's tax paysnent
Several other persons and entities were utilizethbysyndicate as
conduits in the disbursements of the proceedseofWilo checks,
but like the aforementioned participants in thesgiracy, have not
been impleaded in the present case. The mannehioy whe said
funds were distributed among them are traceabla fle record
of checks drawn against the original "Reynaldo Réwecount
and indubitably identify the parties who illegalignefited
therefrom and readily indicate in what amounts ttieyso." 14
On December 9, 1988, Regional Trial Court of Makatanch 57,
held drawee-bank, Citibank, liable for the valueha two checks
while absolving PCIBank from any liability, dispaogias follows:
"WHEREFORE, judgment is hereby rendered sentencing
defendant CITIBANK to reimburse plaintiff FORD thatal
amount of P12,163,298.10 prayed for in its complauith 6%
interest thereon from date of first written demamdil full
payment, plus P300,000.00 attorney's fees and erpeaof
litigation, and to pay the defendant, PCIB (orcisinterclaim to
crossclaim) the sum of P300,000.00 as attornegsdad costs of
litigation, and pay the costs.

SO ORDERED." 15



Both Ford and Citibank appealed to the Court of égdp which
affirmed, in toto, the decision of the trial couttence, this
petition.

Petitioner Ford prays that judgment be renderethgedside the
portion of the Court of Appeals decision and itsotation dated
March 5, 1997, with respect to the dismissal ofdbenplaint
against PCIBank and holding Citibank solely respimador the
proceeds of Citibank Check Numbers SN-10597 an@®8 &&r
P5,851,706.73 and P6,311,591.73 respectively.

Ford avers that the Court of Appeals erred in dising the
complaint against defendant PCIBank considering tha

|.  Defendant PCIBank was clearly negligent wheiied to
exercise the diligence required to be exercisell &y a banking
institution.

. Defendant PCIBank clearly failed to observe diegence
required in the selection and supervision of ifgcefs and
employees.

lll. Defendant PCIBank was, due to its negligeratearly liable
for the loss or damage resulting to the plaintdfdras a
consequence of the substitution of the check ctardisvith
Section 5 of Central Bank Circular No. 580 serie$3y7.

V. Assuming arguendo that defendant PCIBank didatcept,
endorse or negotiate in due course the subjeckshgas liable,
under Article 2154 of the Civil Code, to return thmeney which it
admits having received, and which was credited ito its Central
Bank account. 16

The main issue presented for our consideratiormbyd petitions
could be simplified as follows: Has petitioner Foné right to
recover from the collecting bank (PCIBank) anddrewee bank
(Citibank) the value of the checks intended as gayrto the
Commissioner of Internal Revenue? Or has Ford'secatiaction
already prescribed?

Note that in these cases, the checks were drawnsadglae drawee
bank, but the title of the person negotiating thims was allegedly
defective because the instrument was obtainedawdfand



unlawful means, and the proceeds of the checks mareemitted
to the payee. It was established that instead yihgahe checks to
the CIR, for the settlement of the appropriate tprbr percentage
taxes of Ford, the checks were diverted and endasin¢he
eventual distribution among the members of the ©atd. As to
the unlawful negotiation of the check the appliedilw is Section
55 of the Negotiable Instruments Law (NIL), whicloyides:
"When title defective — The title of a person whegntiates an
instrument is defective within the meaning of tAi when he
obtained the instrument, or any signature thetstdraud, duress,
or force and fear, or other unlawful means, oraioeillegal
consideration, or when he negotiates it in breddhith or under
such circumstances as amount to a fraud."

Pursuant to this provision, it is vital to showttlize negotiation is
made by the perpetrator in breach of faith amogntinfraud. The
person negotiating the checks must have gone beperauthority
given by his principal. If the principal could pmthat there was
no negligence in the performance of his dutiesnhg set up the
personal defense to escape liability and recowan fother parties
who, through their own negligence, allowed the cassion of the
crime.

In this case, we note that the direct perpetraibtke offense,
namely the embezzlers belonging to a syndicaten@anefugitives
from justice. They have, even if temporarily, esmhpability for
the embezzlement of millions of pesos. We are ki®nly with
the task of determining who of the present patiefere us must
bear the burden of loss of these millions. It allddown to the
guestion of liability based on the degree of negglige among the
parties concerned.

Foremost, we must resolve whether the injured p&xyd, is
guilty of the "imputed contributory negligence" theould defeat
its claim for reimbursement, bearing in mind thatamployees,
Godofredo Rivera and Alexis Marindo, were amongrtfembers
of the syndicate.



Citibank points out that Ford allowed its very ommployee,
Godofredo Rivera, to negotiate the checks to hismwspirators,
instead of delivering them to the designated augkdrcollecting
bank (Metrobank-Alabang) of the payee, CIR. CitlbAewails the
fact that Ford was remiss in the supervision amdrobof its own
employees, inasmuch as it only discovered the sgbels
activities through the information given by the payof the checks
after an unreasonable period of time.

PCIBank also blames Ford of negligence when igaliity
authorized Godofredo Rivera to divert the procasdsSitibank
Check No. SN-04867, instead of using it to payBHe. As to the
subsequent run-around of funds of Citibank Check.MiN-10597
and 16508, PCIBank claims that the proximate cafiiee
damage to Ford lies in its own officers and empésy&ho carried
out the fraudulent schemes and the transactioreselh
circumstances were not checked by other officeth@tompany,
including its comptroller or internal auditor. P@iEK contends
that the inaction of Ford despite the enormityhaf &amount
involved was a sheer negligence and stated thagtasen two
innocent persons, one of whom must suffer the apreseces of a
breach of trust, the one who made it possible,ipwatt of
negligence, must bear the loss.

For its part, Ford denies any negligence in théoperance of its
duties. It avers that there was no evidence preddygfore the trial
court showing lack of diligence on the part of Fokdd, citing the
case of Gempesaw vs. Court of Appeals, 17 Fordearthat even
if there was a finding therein that the drawer wagligent, the
drawee bank was still ordered to pay damages.

Furthermore, Ford contends that Godofredo Riversned
authorized to make any representation in its bebp#cifically, to
divert the proceeds of the checks. It adds thab&hk raised the
iIssue of imputed negligence against Ford for tist fime on
appeal. Thus, it should not be considered by tligrC

On this point, jurisprudence regarding the imputedligence of
employer in a master-servant relationship is irtsive. Since a



master may be held for his servant's wrongfultaetlaw imputes
to the master the act of the servant, and if tbiaisanegligent or
wrongful and proximately results in injury to arthperson, the
negligence or wrongful conduct is the negligencevamgful
conduct of the master, for which he is liable. I General rule is
that if the master is injured by the negligenca difird person and
by the concurring contributory negligence of hishoservant or
agent, the latter's negligence is imputed to hpesar and will
defeat the superior's action against the thirdgrergassuming, of
course that the contributory negligence was thaiprate cause of
the injury of which complaint is made. 19

Accordingly, we need to determine whether or netadhtion of
Godofredo Rivera, Ford's General Ledger Accountamd/or
Alexis Marindo, his assistant, was the proximataseaof the loss
or damage. As defined, proximate cause is thathylmcthe
natural and continuous sequence, unbroken by dityeet,
intervening cause produces the injury, and witlvahuth the result
would not have occurred. 20

It appears that although the employees of Fordtei the
transactions attributable to an organized syndicateur view,
their actions were not the proximate cause of dnaogghe checks
payable to the CIR. The degree of Ford's negligaheay, could
not be characterized as the proximate cause ohjing to the
parties.

The Board of Directors of Ford, we note, did natfoon the
request of Godofredo Rivera to recall Citibank Gh&o. SN-
04867. Rivera's instruction to replace the saickéth
PCIBank's Manager's Check was not in the ordinatyse of
business which could have prompted PCIBank to asdithe
same.

As to the preparation of Citibank Checks Nos. SI§9l0and
16508, it was established that these checks wete payable to
the CIR. Both were crossed checks. These checle apgrarently
turned around by Ford's employees, who were acimtpeir own
personal capacity.



Given these circumstances, the mere fact thatoitgefy was
committed by a drawer-payor's confidential emplogeagent,
who by virtue of his position had unusual facibti®r perpetrating
the fraud and imposing the forged paper upon tiné bdoes not
entitle the bank to shift the loss to the draweygpain the absence
of some circumstance raising estoppel againstrdeeat. 21 This
rule likewise applies to the checks fraudulentlgateated or
diverted by the confidential employees who holdhe their
possession.

With respect to the negligence of PCIBank in thgnpant of the
three checks involved, separately, the trial colatsid variations
between the negotiation of Citibank Check No. SI8@4and the
misapplication of total proceeds of Checks SN-10&9d 16508.
Therefore, we have to scrutinize, separately, PGkBashare of
negligence when the syndicate achieved its ultiragenda of
stealing the proceeds of these checks.

G.R. Nos. 121413 and 121479

Citibank Check No. SN-04867 was deposited at PCtBharough
its Ermita Branch. It was coursed through the adirbanking
transaction, sent to Central Clearing with the nsdment at the
back "all prior indorsements and/or lack of indonsats
guaranteed," and was presented to Citibank for paym
Thereafter PCIBank, instead of remitting the prolset® the CIR,
prepared two of its Manager's checks and enabkedythdicate to
encash the same. cDCEHa

On record, PCIBank failed to verify the authorifyMr. Rivera to
negotiate the checks. The neglect of PCIBank enagsyo verify
whether his letter requesting for the replaceméth® Citibank
Check No. SN-04867 was duly authorized, showed ddidare
and prudence required in the circumstances.

Furthermore, it was admitted that PCIBank is aug®al to collect
the payment of taxpayers in behalf of the BIR. Asagent of BIR,
PCIBank is duty bound to consult its principal netyag the
unwarranted instructions given by the payor oagent. As aptly
stated by the trial court, to wit:



". .. Since the questioned crossed check was degdasith IBAA
[now PCIBank], which claimed to be a depositorylecting bank
of the BIR, it has the responsibility to make stina the check in
guestion is deposited in Payee's account only.

XXX XXX XXX

As agent of the BIR (the payee of the check), didenIBAA
should receive instructions only from its princigdR and not
from any other person especially so when that peisaot known
to the defendant. It is very imprudent on the pathe defendant
IBAA to just rely on the alleged telephone calloofe (Godofredo
Rivera and in his signature to the authenticitguwth signature
considering that the plaintiff is not a client betdefendant
IBAA."

It is a well-settled rule that the relationshipvee¢n the payee or
holder of commercial paper and the bank to which sent for
collection is, in the absence of an agreementaatmtrary, that of
principal and agent. 22 A bank which receives uagber for
collection is the agent of the payee or holder. 23

Even considering arguendo, that the diversion efaimount of a
check payable to the collecting bank in behalthef designated
payee may be allowed, still such diversion mugpioperly
authorized by the payor. Otherwise stated, thergioe can be
justified only by proof of authority from the drawe®r that the
drawer has clothed his agent with apparent authtiwriteceive the
proceeds of such check.

Citibank further argues that PCI Bank's cleariragrgi appearing
at the back of the questioned checks stating thatPRIOR
INDORSEMENTS AND/OR LACK OF INDORSEMENTS
GUARANTEED should render PCIBank liable becauseatle it
pass through the clearing house and thereforeddiilnad no
other option but to pay it. Thus, Citibank ass#rtt the proximate
cause of Ford's injury is the gross negligence@BRnk. Since
the questioned crossed check was deposited witB&R| which
claimed to be a depository/collecting bank of thR,Bt had the



responsibility to make sure that the check in qoass deposited
in Payee's account only.

Indeed, the crossing of the check with the phr&sgée's Account
Only," is a warning that the check should be ddapdsinly in the
account of the CIR. Thus, it is the duty of thel@tting bank
PCIBank to ascertain that the check be depositpdyee's
account only. Therefore, it is the collecting bdRKCIBank) which
Is bound to scrutinize the check and to know ifzod&ors before it
could make the clearing indorsement "all prior irsgonents
and/or lack of indorsement guaranteed".

In Banco de Oro Savings and Mortgage Bank vs. Bhlat
Banking Corporation, 24 we ruled:

"Anent petitioner's liability on said instrumentisis court is in full
accord with the ruling of the PCHC's Board of Diogs that:

'In presenting the checks for clearing and for payinthe
defendant made an express guarantee on the validigjl prior
endorsements.”" Thus, stamped at the back of thekslage the
defendant's clear warranty: ALL PRIOR ENDORSEMENTS
AND/OR LACK OF ENDORSEMENTS GUARANTEED.
Without such warranty, plaintiff would not have gain the
checks.'

No amount of legal jargon can reverse the cleammeeof
defendant's warranty. As the warranty has provdrettalse and
inaccurate, the defendant is liable for any danaagng out of the
falsity of its representation.” 25 AcaEDC

Lastly, banking business requires that the one fivebcashes and
negotiates the check must take some precautidesato whether
or not it is genuine. And if the one cashing theaththrough
indifference or other circumstance assists theefiong committing
the fraud, he should not be permitted to retainpttoeeeds of the
check from the drawee whose sole fault was thditinot discover
the forgery or the defect in the title of the pers@gotiating the
instrument before paying the check. For this reaadrank which
cashes a check drawn upon another bank, withoutrneg proof
as to the identity of persons presenting it, or imgknquiries with



regard to them, cannot hold the proceeds agaiastrfavee when
the proceeds of the checks were afterwards divéotdae hands of
a third party. In such cases the drawee bank highito believe
that the cashing bank (or the collecting bank) lhgdhe usual
proper investigation, satisfied itself of the aurttety of the
negotiation of the checks. Thus, one who encaslob@ek which
had been forged or diverted and in turn receiveanaest thereon
from the drawee, is guilty of negligence which proately
contributed to the success of the fraud practicethe drawee
bank. The latter may recover from the holder the@ypaid on
the check. 26

Having established that the collecting bank's egice is the
proximate cause of the loss, we conclude that PABaliable in
the amount corresponding to the proceeds of Cikiliztmeck No.
SN-04867.

G.R. No. 128604

The trial court and the Court of Appeals found thR@iBank had
no official act in the ordinary course of busindss would
attribute to it the case of the embezzlement ab&ik Check
Numbers SN-10597 and 16508, because PCIBank didataally
receive nor hold the two Ford checks at all. Tred tourt held,
thus:

"Neither is there any proof that defendant PClBemktributed
any official or conscious participation in the pess of the
embezzlement. This Court is convinced that thechwnig
operation (involving the checks while in transit Tolearing")
were the clandestine or hidden actuations perforyeithe
members of the syndicate in their own personaledand private
capacity and done without the knowledge of the mddat
PCIBank. .. ." 27

In this case, there was no evidence presentedroong the
conscious participation of PCIBank in the embez#ertnAS a
general rule, however, a banking corporation islédor the
wrongful or tortuous acts and declarations of ffers or agents
within the course and scope of their employmentAZ&nk will



be held liable for the negligence of its officersagents when
acting within the course and scope of their empleginit may be
liable for the tortuous acts of its officers evaragards that
species of tort of which malice is an essentiainelet. In this case,
we find a situation where the PCIBank appears talde the
victim of the scheme hatched by a syndicate in Wwitgown
management employees had participated:

The pro-manager of San Andres Branch of PCIBankjliesto
Castro, received Citibank Check Numbers SN 105971&%08.
He passed the checks to a co-conspirator, an Assistanager of
PCIBank's Meralco Branch, who helped Castro op€hecking
account of a fictitious person named "Reynaldo Reéy€astro
deposited a worthless Bank of America Check in tixdlce same
amount of Ford checks. The syndicate tamperedtivdlthecks
and succeeded in replacing the worthless checkshanelventual
encashment of Citibank Check Nos. SN 10597 and &.6bi®e
PCIBank Pro-manager, Castro, and his co-conspifegsistant
Manager apparently performed their activities ugawilities in
their official capacity or authority but for thegersonal and private
gain or benefit.

A bank holding out its officers and agents as wodhconfidence
will not be permitted to profit by the frauds thexd@cers or agents
were enabled to perpetrate in the apparent cotitbeio
employment; nor will it be permitted to shirk iessponsibility for
such frauds, even though no benefit may accrueetdank
therefrom. For the general rule is that a banlaldé for the
fraudulent acts or representations of an officemgent acting
within the course and apparent scope of his empdoyror
authority. 29 And if an officer or employee of ankain his

official capacity, receives money to satisfy andewvice of
indebtedness lodged with his bank for collectibwe, bank is liable
for his misappropriation of such sum. 30

Moreover, as correctly pointed out by Ford, Sect@1 of
Central Bank Circular No. 580, Series of 1977 paesgithat any



theft affecting items in transit for clearing, diaé for the account
of sending bank, which in this case is PCIBank.

But in this case, responsibility for negligence slaet lie on
PCIBank's shoulders alone.

The evidence on record shows that Citibank as drdva@k was
likewise negligent in the performance of its duti@gibank failed
to establish that its payment of Ford's checks weade in due
course and legally in order. In its defense, Citlbalaims the
genuineness and due execution of said checks,dsrimgy that
Citibank (1) has no knowledge of any infirmity imetissuance of
the checks in question (2) coupled by the fact$hat checks were
sufficiently funded and (3) the endorsement ofRagee or lack
thereof was guaranteed by PCIBank (formerly IBAR)YS, it has
the obligation to honor and pay the same.

For its part, Ford contends that Citibank as tlzavele bank owes
to Ford an absolute and contractual duty to paytbeeeds of the
subject check only to the payee thereof, the CiRngCSection 62
32 of the Negotiable Instruments Law, Ford arghes by
accepting the instrument, the acceptor which ib@aik engages
that it will pay according to the tenor of its aptance, and that it
will pay only to the payee, (the CIR), considerthg fact that here
the check was crossed with annotation "Payees Axconly."

As ruled by the Court of Appeals, Citibank museilikse answer
for the damages incurred by Ford on Citibank Chétkbers SN
10597 and 16508, because of the contractual reidtip existing
between the two. Citibank, as the drawee bank heshits
contractual obligation with Ford and such degreeutbability
contributed to the damage caused to the latteth@rscore, we
agree with the respondent court's ruling.

Citibank should have scrutinized Citibank Check Nens SN
10597 and 16508 before paying the amount of thegaas thereof
to the collecting bank of the BIR. One thing isaglérom the
record: the clearing stamps at the back of Citib@hkck Nos. SN
10597 and 16508 do not bear any initials. Citib&mled to notice
and verify the absence of the clearing stamps.tHiadoeen duly



examined, the switching of the worthless checkSitibank Check
Nos. 10597 and 16508 would have been discovergohen For
this reason, Citibank had indeed failed to perforinat was
incumbent upon it, which is to ensure that the amaodi the
checks should be paid only to its designated palyee fact that
the drawee bank did not discover the irregulaggsonably, in our
view, constitutes negligence in carrying out theksduty to its
depositors. The point is that as a business affegin public
interest and because of the nature of its functithresbank is under
obligation to treat the accounts of its depositith meticulous
care, always having in mind the fiduciary natureher
relationship. 33

Thus, invoking the doctrine of comparative negliggnwve are of
the view that both PCIBank and Citibank failedheit respective
obligations and both were negligent in the selecéind
supervision of their employees resulting in theashenent of
Citibank Check Nos. SN 10597 and 16508. Thus, we ar
constrained to hold them equally liable for theslo§the proceeds
of said checks issued by Ford in favor of the CIR.

Time and again, we have stressed that banking &ssis so
impressed with public interest where the trust emafidence of
the public in general is of paramount importancehdihat the
appropriate standard of diligence must be very highot the
highest, degree of diligence. 34 A bank's liabiis/obligor is not
merely vicarious but primary, wherein the defenkexarcise of
due diligence in the selection and supervisiorioémployees is
of no moment. 35

Banks handle daily transactions involving milliasfgpesos. 36 By
the very nature of their work the degree of resjmlity, care and
trustworthiness expected of their employees andial$ is far
greater than those of ordinary clerks and emplaygé8anks are
expected to exercise the highest degree of dilg@amthe selection
and supervision of their employees. 38

On the issue of prescription, PCIBank claims thatdction of
Ford had prescribed because of its inability tkgedicial relief



seasonably, considering that the alleged negligettiook place
prior to December 19, 1977 but the relief was sooglhy in 1983,
or seven years thereatfter.

The statute of limitations begins to run when thakbgives the
depositor notice of the payment, which is ordiyawhen the
check is returned to the alleged drawer as a vouttle a
statement of his account, 39 and an action updreekcs
ordinarily governed by the statutory period apdieao
instruments in writing. 40

Our laws on the matter provide that the action upanritten
contract must be brought within ten years fromtihne the right of
action accrues. 41 Hence, the reckoning time femptiescriptive
period begins when the instrument was issued and th
corresponding check was returned by the bank aep®sitor
(normally a month thereafter). Applying the samie rthe cause of
action for the recovery of the proceeds of Citib&tieck No. SN
04867 would normally be a month after Decemberl®9,7, when
Citibank paid the face value of the check in the@am of
P4,746,114.41. Since the original complaint for¢hase of action
was filed on January 20, 1983, barely six yearslapsed. Thus,
we conclude that Ford's cause of action to rectheeamount of
Citibank Check No. SN 04867 was seasonably filatiiwithe
period provided by law.

Finally, we also find that Ford is not completelgrbeless in its
failure to detect the fraud. Failure on the parthef depositor to
examine its passbook, statements of account, anzklbad checks
and to give notice within a reasonable time (oreaglired by
statute) of any discrepancy which it may in thereise of due care
and diligence find therein, serves to mitigatelihaks' liability by
reducing the award of interest from twelve per¢@@eo) to six
percent (6%) per annum. As provided in Article 1b72he Civil
Code of the Philippines, responsibility arisingrfrmegligence in
the performance of every kind of obligation is aflemandable,
but such liability may be regulated by the couats;ording to the



circumstances. In quasi-delicts, the contributagliyence of the
plaintiff shall reduce the damages that he mayvecai2 ScAlaT
WHEREFORE, the assailed Decision and ResoluticghefCourt
of Appeals in CA-G.R. CV No. 25017 are AFFIRMED. IB@nk,
known formerly as Insular Bank of Asia and Amerisageclared
solely responsible for the loss of the proceedSibbank Check
No. SN 04867 in the amount P4,746,114.41, whicH blegaid
together with six percent (6%) interest thereoRdod Philippines
Inc. from the date when the original complaint viiesd until said
amount is fully paid.

However, the Decision and Resolution of the ColiAmpeals in
CA-G.R. No. 28430 are MODIFIED as follows: PCIBaankd
Citibank are adjudged liable for and must sharddhs,
(concerning the proceeds of Citibank Check NumB&isL0597
and 16508 totalling P12,163,298.10) on a fiftyyfifatio, and each
bank is ORDERED to pay Ford Philippines Inc. P6,68%.05,
with six percent (6%) interest thereon, from theedae complaint
was filed until full payment of said amount.

Costs against Philippine Commercial InternationahBand
Citibank, N.A.

SO ORDERED.

Bellosillo, Mendoza, Buena and De Leon, Jr., Zhcar.
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APPEALS, and THE MANILA BANKING CORPORATION,
respondents.
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SYNOPSIS

Petitioner is a prominent businessman, and as begaiag out of
the country a number of times, he entrusted teddcsetary his
credit cards and his checkbook with blank checkbs8quently,
petitioner filed a criminal action against his a&feaid secretary for
estafa thru falsification for encashing and depugito her
personal account seventeen checks drawn againattioent of
the petitioner at respondent bank. Petitioner teguested the
respondent bank to credit back and restore todtisumt the value
of the checks which were wrongfully encashed, bapondent
bank refused. Hence, petitioner filed the instasiec Manila Bank
sought the expertise of the National Bureau of $tigation in
determining the genuineness of the signatures aipgean the
checks. However, petitioner failed to submit his@gmen
signatures for purposes of comparison with thosthemjuestioned
checks. Consequently, the trial court dismissect#se. On
appeal, the Court of Appeals held that petitionaws negligence
was the proximate cause of his loss. Hence, thisgge SaDICE
In affirming the decision of the Court of Appedlse Supreme
Court ruled that petitioner has no cause of acigainst Manila



Bank. To be entitled to damages, petitioner habthden of
proving negligence on the part of the bank forufi@lto detect the
discrepancy in the signatures on the checks.ificismbent upon
petitioner to establish the fact of forgery, ilgy,submitting his
specimen signatures and comparing them with thosbe
guestioned checks. Petitioner, by his own inactraas precluded
from setting up forgery.

The Court likewise ruled that under Section 23hef Negotiable
Instruments Law, petitioner is precluded from segttup the
forgery, assuming there is forgery, due to his omgligence in
entrusting to his secretary his credit cards armtkibook including
the verification of his statements of account.

SYLLABUS

1. REMEDIAL LAW; EVIDENCE; CREDIBILITY;
FACTUAL FINDINGS OF TRIAL COURT, GENERALLY NOT
DISTURBED ON APPEAL. — We stress the rule that fidetual
findings of a trial court, especially when affirmbg the appellate
court, are binding upon us and entitled to utmespect and even
finality. We find no palpable error that would want a reversal of
the appellate court's assessment of facts anclipadthe
evidence on record.

2. CIVIL LAW; QUASI-DELICT; DAMAGES CANNOT BE
RECOVERED WHEN PLAINTIFF'S OWN NEGLIGENCE IS
THE IMMEDIATE AND PROXIMATE CAUSE OF INJURY;
CASE AT BAR. — Petitioner's failure to examine bnk
statements appears as the proximate cause of hislamage.
Proximate cause is that cause, which, in natumlcamtinuous
sequence, unbroken by any efficient interveningseaproduces
the injury, and without which the result would matve occurred.
In the instant case, the bank was not shown t@imess in its duty
of sending monthly bank statements to petitionghab any error
or discrepancy in the entries therein could be gndto the bank's
attention at the earliest opportunity. But, petigofailed to
examine these bank statements not because he easted by
some cause in not doing so, but because he digayasufficient



attention to the matter. Had he done so, he coaNe been alerted
to any anomaly committed against him. In other \gpmktitioner
had sufficient opportunity to prevent or detect any
misappropriation by his secretary had he only neegtkthe status
of his accounts based on the bank statementsashirhtregularly.
In view of Article 2179 of the New Civil Code, whéime plaintiff's
own negligence was the immediate and proximateecafiRis
injury, no recovery could be had for damages. EAUC

3. COMMERCIAL LAW; NEGOTIABLE INSTRUMENTS
LAW; FORGERY; EFFECT OF FORGED SIGNATURE;
EXCEPTION; CASE AT BAR. — Petitioner further contenthat
under Section 23 of the Negotiable Instruments badarged
check is inoperative, and that Manila Bank had utharity to pay
the forged checks. True, it is a rule that wheigaaure is forged
or made without the authority of the person whageagure it
purports to be, the check is wholly inoperative.rid¢int to retain
the instrument, or to give a discharge therefotp@nforce
payment thereof against any party, can be acqthredigh or
under such signature. However, the rule does pedadan
exception, namely: "unless the party against whamsought to
enforce such right is precluded from setting upftingery or want
of authority." In the instant case, it is the exa@apthat applies. In
our view, petitioner is precluded from setting bp forgery,
assuming there is forgery, due to his own negligane@ntrusting
to his secretary his credit cards and checkbodkdrg the
verification of his statements of account.

4. REMEDIAL LAW; CRIMINAL PROCEDURE;
PROSECUTION OF OFFENSES; PLAINTIFF IN CRIMINAL
ACTION IS THE STATE, FOR THE COMMISSION OF
FELONY IS AN OFFENSE AGAINST THE STATE; CASE AT
BAR. — [T]he fact that Manila Bank had filed a cdee estafa
against Eugenio would not stop it from assertirgfdct that
forgery has not been clearly established. Petiticaanot hold
private respondent in estoppel for the latter isthe actual party
to the criminal action. In a criminal action, th&t® is the plaintiff,



for the commission of a felony is an offense agaims State.
Thus, under Section 2, Rule 110 of the Rules ofrCbe
complaint or information filed in court is requiréa be brought in
the name of the "People of the Philippines." SED
DECISION

QUISUMBING, J p:

This petition for review seeks to reverse the denid
promulgated on January 28, 1999 by the Court ofeafpin CA-
G.R. CV No. 47942, affirming the decision of thehCourt of
First Instance of Rizal, Branch XV (now the Regilofaal Court
of Makati, Branch 138) dismissing Civil Case No983, for
damages. STHAaD

The facts as summarized by the Court of Appealasifellows:
Petitioner is a prominent businessman who, atithe material to
this case, was the Managing Director of Multinaéibimvestment
Bancorporation and the Chairman and/or Presides¢wéral other
corporations. He was a depositor in good standingspondent
bank, the Manila Banking Corporation, under cur@hécking
Account No. 06-09037-0. As he was then running aB6u
corporations, and was going out of the country mimer of times,
petitioner entrusted to his secretary, Katheriie Eugenio, his
credit cards and his checkbook with blank chedksak also
Eugenio who verified and reconciled the statemehssaid
checking account. 3

Between the dates September 5, 1980 and Januat@23,
Eugenio was able to encash and deposit to hermaraocount
about seventeen (17) checks drawn against the acobthe
petitioner at the respondent bank, with an aggesgatount of
P119,634.34. Petitioner did not bother to checlstagement of
account until a business partner apprised himhbeaaw Eugenio
use his credit cards. Petitioner fired Eugenio imiakely, and
Instituted a criminal action against her for estafa falsification
before the Office of the Provincial Fiscal of Rizalivate
respondent, through an affidavit executed by itplegee, Mr.
Dante Razon, also lodged a complaint for estafafesification



of commercial documents against Eugenio on thesldsi
petitioner's statement that his signatures in bexks were forged.
4 Mr. Razon's affidavit states:

That | have examined and scrutinized the followghgcks in
accordance with prescribed verification procedwitls utmost
care and diligence by comparing the signaturegedfthereat
against the specimen signatures of Mr. Ramon ksoliw which
we have on file at our said office on such dates,

XXX XXX XXX

That the aforementioned checks were among thogeddsy
Manilabank in favor of its client MR. RAMON K. ILUSRIO, . ..
That the same were personally encashed by KATHERENE
ESTEBAN, an executive secretary of MR. RAMON K.
ILUSORIO in said Investment Corporation;

That | have met and known her as KATHERINE E. ESAEBhe
attending verifier when she personally encashecaioee-
mentioned checks at our said office;

That MR. RAMON K. ILUSORIO executed an affidavitmessly
disowning his signature appearing on the checkbdumlleged to
have not authorized the issuance and encashmém eme. . . .
5

Petitioner then requested the respondent banlethtdrack and
restore to its account the value of the checks hwhiere
wrongfully encashed but respondent bank refusedcele
petitioner filed the instant case. 6

At the trial, petitioner testified on his own behaittesting to the
truth of the circumstances as narrated above, anchie
discovered the alleged forgeries. Several emplogébtanila
Bank were also called to the witness stand aslbagitinesses.
They testified that it is the bank's standard ojreggprocedure that
whenever a check is presented for encashmentanidg the
signature on the check is first verified against$pecimen
signature cards on file with the bank. IDEScC

Manila Bank also sought the expertise of the Nalid&ureau of
Investigation (NBI) in determining the genuinenetthe



signatures appearing on the checks. However,etter Idated
March 25, 1987, the NBI informed the trial couratlthey could
not conduct the desired examination for the redlsanthe
standard specimens submitted were not sufficianpdioposes of
rendering a definitive opinion. The NBI then suggdghat
petitioner be asked to submit seven (7) or moretiaddl standard
signatures executed before or about, and immediatedr the
dates of the questioned checks. Petitioner, howésiézd to
comply with this request.

After evaluating the evidence on both sides, thetc® quo
rendered judgment on May 12, 1994 with the follayvitispositive
portion:

WHEREFORE, finding no sufficient basis for plaifisfcause
herein against defendant bank, in the light offtmegoing
considerations and established facts, this casédviave to be, as
it is hereby DISMISSED.

Defendant's counterclaim is likewise DISMISSED lamk of
sufficient basis.

SO ORDERED. 7

Aggrieved, petitioner elevated the case to the CafulAppeals by
way of a petition for review but without succesbeTappellate
court held that petitioner's own negligence waspitoximate
cause of his loss. The appellate court disposéallasys:
WHEREFORE, the judgment appealed from is AFFIRMEDsts
against the appellant.

SO ORDERED. 8

Before us, petitioner ascribes the following ertorghe Court of
Appeals:

A. THE COURT OF APPEALS ERRED IN NOT HOLDING
THAT THE RESPONDENT BANK IS ESTOPPED FROM
RAISING THE DEFENSE THAT THERE WAS NO FORGERY
OF THE SIGNATURES OF THE PETITIONER IN THE CHECK
BECAUSE THE RESPONDENT FILED A CRIMINAL
COMPLAINT FOR ESTAFA THRU FALSIFICATION OF
COMMERCIAL DOCUMENTS AGAINST KATHERINE



EUGENIO USING THE AFFIDAVIT OF PETITIONER
STATING THAT HIS SIGNATURES WERE FORGED AS
PART OF THE AFFIDAVIT-COMPLAINT. 9

B. THE COURT OF APPEALS ERRED IN NOT APPLYING
SEC. 23, NEGOTIABLE INSTRUMENTS LAW. 10

C. THE COURT OF APPEALS ERRED IN NOT HOLDING
THE BURDEN OF PROOF IS WITH THE RESPONDENT
BANK TO PROVE THE DUE DILIGENCE TO PREVENT
DAMAGE, TO THE PETITIONER, AND THAT IT WAS NOT
NEGLIGENT IN THE SELECTION AND SUPERVISION OF
ITS EMPLOYEES. 11

D. THE COURT OF APPEALS ERRED IN NOT HOLDING
THAT RESPONDENT BANK SHOULD BEAR THE LOSS,
AND SHOULD BE MADE TO PAY PETITIONER, WITH
RECOURSE AGAINST KATHERINE EUGENIO ESTEBAN. 12
Essentially the issues in this case are: (1) whethaot petitioner
has a cause of action against private respondeat2 whether or
not private respondent, in filing an estafa caserey petitioner's
secretary, is barred from raising the defensethi®eatact of forgery
was not established. aDSIHc

Petitioner contends that Manila Bank is liabledamages for its
negligence in failing to detect the discrepant &setle adds that
as a general rule a bank which has obtained poseeasfsa check
upon an unauthorized or forged endorsement of dlyegds
signature and which collects the amount of the klfieon the
drawee is liable for the proceeds thereof to theepaPetitioner
invokes the doctrine of estoppel, saying that hgwtiself instituted
a forgery case against Eugenio, Manila Bank is ast@pped from
asserting that the fact of forgery was never proven

For its part, Manila Bank contends that respondeptllate court
did not depart from the accepted and usual courgalial
proceedings, hence there is no reason for thegahef its ruling.
Manila Bank additionally points out that SectionZ8of the
Negotiable Instruments Law is inapplicable, considgthat the



fact of forgery was never proven. Lastly, the bargates
petitioner's claim of estoppel. 14

On the first issue, we find that petitioner hascaase of action
against Manila Bank. To be entitled to damagestipe¢r has the
burden of proving negligence on the part of thekidan failure to
detect the discrepancy in the signatures on thekshé is
incumbent upon petitioner to establish the fadbajery, i.e., by
submitting his specimen signatures and compariamtwith those
on the questioned checks. Curiously though, pettidailed to
submit additional specimen signatures as requdstdle National
Bureau of Investigation from which to draw a comsohe finding
regarding forgery. The Court of Appeals found theiitioner, by
his own inaction, was precluded from setting ugéoy. Said the
appellate court:

We cannot fault the court a quo for such declanattonsidering
that the plaintiff's evidence on the alleged foygernot
convincing enough. The burden to prove forgery u@sn the
plaintiff, which burden he failed to discharge. deifrom his own
testimony, the appellant presented no other evelemprove the
fact of forgery. He did not even submit his own@pen
signatures, taken on or about the date of the qunest checks, for
examination and comparison with those of the sulgjeecks. On
the other hand, the appellee presented specimeatsig cards of
the appellant, taken at various years, namely9i#611979 and
1981 (Exhibits "1", "2", "3" and "7"), showing vances in the
appellant's unquestioned signatures. The evidamteef shows
that the appellee, as soon as it was informed éyppellant about
his questioned signatures, sought to borrow thstoresd checks
from the appellant for purposes of analysis andrgxation
(Exhibit "9"), but the same was denied by the appél It was also
the former which sought the assistance of the MBhh expert
analysis of the signatures on the questioned chéckshe same
was unsuccessful for lack of sufficient specimegmatures. 15
Moreover, petitioner's contention that Manila Baviks remiss in
the exercise of its duty as drawee lacks factusisb&onsistently,



the CA and the RTC found that Manila Bank employ@e=rcised
due diligence in cashing the checks. The bank'dmmes in the
present case did not have a hint as to Eugeniasisnoperandi
because she was a regular customer of the banikgiasen
designated by petitioner himself to transact indaballf.
According to the appellate court, the employeehefbank
exercised due diligence in the performance of ttheires. Thus, it
found that:

The evidence on both sides indicates that TMBCsleyees
exercised due diligence before encashing the chéskeerifiers
first verified the drawer's signatures thereongssrest his
specimen signature cards, and when in doubt, thkevaevent
further, such as by referring to a more experienazdier for
further verification. In some instances the verifisade a
confirmation by calling the depositor by phondslonly after
taking such precautionary measures that the suthecks were
given to the teller for payment.

Of course it is possible that the verifiers of TMB{ght have
made a mistake in failing to detect any forgeryf-+deed there
was. However, a mistake is not equivalent to negilog if they
were honest mistakes. In the instant case, weveetiad so hold
that if there were mistakes, the same were nobelelte, since the
bank took all the precautions. 16

As borne by the records, it was petitioner, notlithek, who was
negligent. Negligence is the omission to do sometlwhich a
reasonable man, guided by those considerationdwandinarily
regulate the conduct of human affairs, would daherdoing of
something which a prudent and reasonable man wild7 In
the present case, it appears that petitioner aeddn secretary
unusual degree of trust and unrestricted accdsis wredit cards,
passbooks, check books, bank statements, includisigpdy and
possession of cancelled checks and reconciliafi@ec@unts. Said
the Court of Appeals on this matter:

Moreover, the appellant had introduced his segrdtathe bank
for purposes of reconciliation of his account, thgb a letter dated



July 14, 1980 (Exhibit "8"). Thus, the said searngtzecame a
familiar figure in the bank. What is worse, whenethe bank
verifiers call the office of the appellant, it lsetsame secretary
who answers and confirms the checks.

The trouble is, the appellant had put so much &odtconfidence
In the said secretary, by entrusting not only Ineglit cards with
her but also his checkbook with blank checks. lBe ahtrusted to
her the verification and reconciliation of his agnt Further
adding to his injury was the fact that while theakaas sending
him the monthly Statements of Accounts, he wageatonally
checking the same. His testimony did not indichts he was out
of the country during the period covered by thec&kkeThus, he
had all the opportunities to verify his accouniadl as the
cancelled checks issued thereunder — month aftetm&ut he
did not, until his partner asked him whether he daiusted his
credit card to his secretary because the saidgrdnad seen her
use the same. It was only then that he was mirmledrify the
records of his account. 18

The abovecited findings are binding upon the reingveourt. We
stress the rule that the factual findings of d tiaurt, especially
when affirmed by the appellate court, are bindipgruus 19 and
entitled to utmost respect 20 and even finality. fildd no palpable
error that would warrant a reversal of the appeltaturt's
assessment of facts anchored upon the evidencordr
SCHIcT

Petitioner's failure to examine his bank statemapteears as the
proximate cause of his own damage. Proximate asubat cause,
which, in natural and continuous sequence, unbrakesmy
efficient intervening cause, produces the injund avithout which
the result would not have occurred. 21 In the mistase, the bank
was not shown to be remiss in its duty of sendingtmy bank
statements to petitioner so that any error or djzancy in the
entries therein could be brought to the bank's)aitte at the
earliest opportunity. But, petitioner failed to exae these bank
statements not because he was prevented by sose icanot



doing so, but because he did not pay sufficieenétin to the
matter. Had he done so, he could have been al@rtay anomaly
committed against him. In other words, petitionad Isufficient
opportunity to prevent or detect any misappropsiaby his
secretary had he only reviewed the status of liswats based on
the bank statements sent to him regularly. In voéwrticle 2179
of the New Civil Code, 22 when the plaintiff's owagligence was
the immediate and proximate cause of his injuryratovery
could be had for damages.

Petitioner further contends that under SectionfaZB® Negotiable
Instruments Law a forged check is inoperative, uadl Manila
Bank had no authority to pay the forged checkseTitus a rule
that when a signature is forged or made withougthtbority of the
person whose signature it purports to be, the cleeakolly
inoperative. No right to retain the instrumenti@give a
discharge therefor, or to enforce payment thergairest any party,
can be acquired through or under such signatureieMer, the rule
does provide for an exception, namely: "unlestmty against
whom it is sought to enforce such right is precthffem setting
up the forgery or want of authority." In the indtaase, it is the
exception that applies. In our view, petitionepiscluded from
setting up the forgery, assuming there is forgeug to his own
negligence in entrusting to his secretary his ¢trealids and
checkbook including the verification of his statertseof account.
Petitioner's reliance on Associated Bank vs. Cou&ppeals 23
and Philippine Bank of Commerce vs. CA 24 to bstrkis
contention that respondent Manila Bank as the ctitig or last
endorser generally suffers the loss because itheaduty to
ascertain the genuineness of all prior endorsememissplaced. In
the cited cases, the fact of forgery was not inas$n the present
case, the fact of forgery was not established wetftiainty. In those
cited cases, the collecting banks were held todgdigent for
failing to observe precautionary measures to détectorgery. In
the case before us, both courts below uniformiyhébthat Manila
Bank's personnel diligently performed their dutiesying



compared the signature in the checks from the spatsignatures
on record and satisfied themselves that it wasipedr's.

On the second issue, the fact that Manila Bankfitedia case for
estafa against Eugenio would not estop it fromréssggethe fact
that forgery has not been clearly establishedtiBeér cannot hold
private respondent in estoppel for the latter isthe actual party
to the criminal action. In a criminal action, thit® is the plaintiff,
for the commission of a felony is an offense agdims State. 25
Thus, under Section 2, Rule 110 of the Rules ofrCbe
complaint or information filed in court is requiréalbe brought in
the name of the "People of the Philippines." 26

Further, as petitioner himself stated in his patitirespondent
bank filed the estafa case against Eugenio ondbis lof
petitioner's own affidavit, 27 but without admitjithat he had any
personal knowledge of the alleged forgery. Ithgréfore, easy to
understand that the filing of the estafa case bgaordent bank
was a last ditch effort to salvage its ties with getitioner as a
valuable client, by bolstering the estafa case whie filed against
his secretary.

All told, we find no reversible error that can Isxabed to the
Court of Appeals. AalDHS

WHEREFORE, the instant petition is DENIED for lamkmerit.
The assailed decision of the Court of Appeals dagediary 28,
1999 in CA-G.R. CV No. 47942, is AFFIRMED.

Costs against petitioner.

SO ORDERED.

Bellosillo, Acting C.J., Mendoza, Austria-Martinaad Callejo,
Sr., JJ., concur.
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SYNOPSIS

A check in the amount of Nine Hundred Ninety Nirfeilisand
Five Hundred Pesos (P999,500.00) had been encasinedhe
account of petitioner Samsung Construction in theEast Bank.
The sole signatory to the account, Jong Kyu Ldegat that his
signature had been forged. Consequently, petitibieer a
Complaint for Violation of Section 23 of the Negaile
Instruments Law.

The general rule is to the effect that a forgeaaigre is wholly
inoperative and payment made through such signaure
ineffectual; thus, if payment is made, the dranaenot charge it
to the drawer's account. In the instant case,ea€turt found that
there was forgery and that Samsung Constructionets
precluded from setting such defense because ofeitdigence, the
Bank is thus liable, irrespective of its good faithpaying a forged
check. AcISTE

SYLLABUS

1. COMMERCIAL LAW; NEGOTIABLE INSTRUMENTS
LAW; WHERE SIGNATURE THEREIN FORGED. — Section
23 of the Negotiable Instruments Law states: Whsigiaature is
forged or made without the authority of the peratiose signature
it purports to be, it is wholly inoperative, and mght to retain the
instrument, or to give a discharge therefor, ceritorce payment
thereof against any party thereto, can be acqtmedigh or under
such signature, unless the party against whonsiught to
enforce such right is precluded from setting upftingery or want
of authority. The general rule is to the effect thdorged signature



Is "wholly inoperative", and payment made "throwghunder such
signature" is ineffectual or does not dischargetbgument. If
payment is made, the drawee cannot charge it tdrdnger's
account. The traditional justification for the r#ss that the
drawee is in a superior position to detect a fordeecause he has
the maker's signature and is expected to know angpare it. The
rule has a healthy cautionary effect on banks loperaging care
in the comparison of the signatures against thos@® signature
cards they have on file. Moreover, the very oppatyuof the
drawee to insure and to distribute the cost amtsnguistomers
who use checks makes the drawee an ideal parfyréad the risk
to insurance.

2. ID.; ID.; ID.; CASE AT BAR. — Under Section 23 the
Negotiable Instruments Law, forgery is a real asadbte defense
by the party whose signature is forged. On the methat Jong's
signature was indeed forged, FEBTC is liable ferltss since it
authorized the discharge of the forged check. $iability
attaches even if the bank exerts due diligencecaralin
preventing such faulty discharge. Forgeries oftecetve the eye
of the most cautious experts; and when a bank &éas o
deceived, it is a harsh rule which compels it theswalthough no
one has suffered by its being deceived. The forgey be so near
like the genuine as to defy detection by the depokimself, and
yet the bank is liable to the depositor if it pdys check.

DTISaH

3. REMEDIAL LAW; EVIDENCE; PRESUMPTIONS; THAT
DOCUMENT FORMALLY PRESENTED IS GENUINE;
OVERWHELMED IN CASE AT BAR. — A document formally
presented is presumed to be genuine until it isqgufdo be
fraudulent. In a forgery trial, this presumptionshbe overcome
but this can only be done by convincing testimong affective
illustrations. During the testimony of PNP expeasario Perez,
the RTC bluntly noted that "apparently, there [aliéferences on
that questioned signature and the standard sigesdturhis Court,
in examining the signatures, makes a similar figdifhe PNP



expert excused the noted "differences" by assettiagthey were
mere "variations", which are normal deviations fdum writing.
Yet the RTC, which had the opportunity to examime televant
documents and to personally observe the experesstrclearly
disbelieved the PNP expert. The Court similarlyléirthe
testimony of the PNP expert as unconvincing. Dutirggtrial, she
was confronted several times with apparent diffeesrbetween
strokes in the questioned signature and the gersaimgples. Each
time, she would just blandly assert that theseetkfices were just
"variations," as if the mere conjuration of the d@evould
sufficiently disquiet whatever doubts about theidgons. Such
conclusion, standing alone, would be of little orvalue unless
supported by sufficiently cogent reasons which maghount
almost to a demonstration. The RTC was sufficieatigvinced by
the NBI examiner's testimony, and explained hesagna in its
Decisions. While the Court of Appeals disagreed @oiteld the
findings of the PNP, it failed to convincingly denstrate why
such findings were more credible than those oNBé&expert. As
a throwaway, the assailed Decision noted that i, ot the
NBI, had the opportunity to examine the specimgnaiure card
signed by Jong, which was relied upon by the engasyof
FEBTC in authenticating Jong's signature. Theraititon is
irrelevant in establishing forgery. Forgery carelseblished
comparing the contested sighatures as against ti@se sample
signature duly established as that of the persds®signature
was forged. FEBTC lays undue emphasis on the hatthe PNP
examiner did compare the questioned signature sigdia bank
signature cards. The crucial fact in question igtivar or not the
check was forged, not whether the bank could hatected the
forgery. The latter issue becomes relevant onllgafe is need to
weigh the comparative negligence between the badkle party
whose signature was forged.

4. COMMERCIAL LAW; NEGOTIABLE INSTRUMENTS
LAW; WHERE SIGNATURE THEREIN FORGED; DEFENSE
OF FORGERY BARRED WHERE PARTY GUILTY OF



NEGLIGENCE NOT SUFFICIENTLY ESTABLISHED. — We
recognize that Section 23 of the Negotiable Insénts Law bars a
party from setting up the defense of forgery i§iguilty of
negligence. Yet, we are unable to conclude thatsBam
Construction was guilty of negligence in this cadee appellate
court failed to explain precisely how the Korean@amtant was
negligent or how more care and prudence on hisvpautd have
prevented the forgery. We cannot sustain thisdtal feathering
resorted to without any basis. The bare fact theafdrgery was
committed by an employee of the party whose sigeatias
forged cannot necessarily imply that such partgiigence was
the cause for the forgery. Employers do not posess
preternatural gift of cognition as to the evil tinady lurk within
the hearts and minds of their employees. Admitteitily record
does not clearly establish what measures SamsunsgtiQotion
employed to safeguard its blank checks. Jong ditfyehat his
accountant, Kyu, kept the checks inside a "safefy/,band no
contrary version was presented by FEBTC. Howeuwath s
testimony cannot prove that the checks were indeptin a
safety box, as Jong's testimony on that point &dag/, since Kyu,
and not Jong, would have the personal knowledde hsw the
checks were kept. Still, in the absence of evidéadbe contrary,
we can conclude that there was no negligence ors&agn
Construction's part. The presumption remains thatyeperson
takes ordinary care of his concerns, and that timary course of
business has been followed. Negligence is not predybut must
be proven by him who alleges it. While the complaas lodged
at the instance of Samsung Construction, the miatted to prove
was the claim it had alleged — whether the check foeged. It
cannot be required as well to prove that it wasnegiigent,
because the legal presumption remains that ordceey was
employed. Thus, it was incumbent upon FEBTC, iredsé, to
prove the negative fact that Samsung Constructas megligent.
While the payee, as in this case, may not havee¢hsonal
knowledge as to the standard procedures observdtlrawer, it



well has the means of disputing the presumptiomegfilarity.
Proving a negative fact may be "a difficult offic®ut necessarily
S0, as it seeks to overcome a presumption in [&B.TE was
unable to dispute the presumption of ordinary exexcised by
Samsung Construction, hence we cannot agree vatCdurt of
Appeals' finding of negligence. CEcaTH

5. ID.; ID.; ID.; DEGREE OF CARE AND DILIGENCE
REQUIRED OF BANKS. — The Court recently emphasiieat
the highest degree of care and diligence is redquifdanks.
Banks are engaged in a business impressed witicpotdrest,
and it is their duty to protect in return their ngashients and
depositors who transact business with them. Theg Hze
obligation to treat their client's account metiaidly and with the
highest degree of care, considering the fiduciatyre of their
relationship. The diligence required of banks, ¢fi@me, is more
than that of a good father of a family.

6. ID.;ID.;ID.; GENERAL RULE APPLIES REGARDLESS
OF GOOD FAITH. — sitill, even if the bank performeuth
utmost diligence, the drawer whose signature wegetbmay still
recover from the bank as long as he or she ismeatyded from
setting up the defense of forgery. After all, Sact23 of the
Negotiable Instruments Law plainly states thatigbtrto enforce
the payment of a check can arise out of a forggulasure. Since
the drawer, Samsung Construction, is not precliyegegligence
from setting up the forgery, the general rule std@agply.
Consequently, if a bank pays a forged check, itthasonsidered
as paying out of its funds and cannot charge theuatso paid to
the account of the depositor. A bank is liableespective of its
good faith, in paying a forged check. TADcCS
DECISION

TINGA, J p:

Called to fore in the present petition is a clagsitbook question
— if a bank pays out on a forged check, is it katd reimburse the
drawer from whose account the funds were paid dh&?Court of
Appeals, in reversing a trial court decision adgdosthe bank,



invoked tenuous reasoning to acquit the bank bflitg. We
reverse, applying time-honored principles of law.

The salient facts follow. DCcTHa

Plaintiff Samsung Construction Company Philippiras,
(“Samsung Construction”), while based in Bifian, luag,
maintained a current account with defendant Fat Bask and
Trust Company 1 (“FEBTC") at the latter's Bel-AMakati
branch. 2 The sole signatory to Samsung Constnistaccount
was Jong Kyu Lee (*Jong”), its Project Manager,[8lavthe
checks remained in the custody of the company’swatant, Kyu
Yong Lee (“Kyu”). 4

On 19 March 1992, a certain Roberto Gonzaga preddat
payment FEBTC Check No. 432100 to the bank’s bram&el-
Air, Makati. The check, payable to cash and dragaurest
Samsung Construction’s current account, was iratheunt of
Nine Hundred Ninety Nine Thousand Five Hundred Beso
(P999,500.00). The bank teller, Cleofe Justiarst thecked the
balance of Samsung Construction’s account. Afteeaining
there were enough funds to cover the check, 5 aimpared the
signature appearing on the check with the specsigrature of
Jong as contained in the specimen signature cdhdta bank.
After comparing the two signatures, Justiani was&ed as to the
authenticity of the signature appearing on the kh8be then
asked Gonzaga to submit proof of his identity, gredlatter
presented three (3) identification cards. 6

At the same time, Justiani forwarded the checkeoldranch
Senior Assistant Cashier Gemma Velez, as it wak palicy that
two bank branch officers approve checks exceedimg i@undred
Thousand Pesos, for payment or encashment. V&aiie
counterchecked the signature on the check as adghain the
signature card. He too concluded that the checkingesed signed
by Jong. Velez then forwarded the check and sigeatard to
Shirley Syfu, another bank officer, for approvalfisthen noticed
that Jose Sempio Il (“Sempio”), the assistant aotant of
Samsung Construction, was also in the bank. Semasowell-



known to Syfu and the other bank officers, he bémgassistant
accountant of Samsung Construction. Syfu showedlibek to
Sempio, who vouched for the genuineness of Jongyagire.
Confirming the identity of Gonzaga, Sempio said tha check
was for the purchase of equipment for Samsung @Qgoigin.
Satisfied with the genuineness of the signaturdafy, Syfu
authorized the bank’s encashment of the check t&ga.

The following day, the accountant of Samsung Cocitsn, Kyu,
examined the balance of the bank account and desedvthat a
check in the amount of Nine Hundred Ninety Nine 0$&nd Five
Hundred Pesos (P999,500.00) had been encashede Avadihe
had not prepared such a check for Jong’s signafiyre perused
the checkbook and found that the last blank chea mvissing. 7
He reported the matter to Jong, who then procetaldde bank.
Jong learned of the encashment of the check, alided that his
signature had been forged. The Bank Manager relyuiald Jong
that he would be reimbursed for the amount of tieck. 8 Jong
proceeded to the police station and consulted wghawyers. 9
Subsequently, a criminal case for qualified theds\iled against
Sempio before the Laguna court. 10

In a letter dated 6 May 1992, Samsung Constructionugh
counsel, demanded that FEBTC credit to it the amoliNine
Hundred Ninety Nine Thousand Five Hundred Pesos
(P999,500.00), with interest. 11 In response, FEB&@ that it
was still conducting an investigation on the mattarsatisfied,
Samsung Construction filed a Complaint on 10 JW@82 for
violation of Section 23 of the Negotiable Instrurtisebaw, and
prayed for the payment of the amount debited &saltrof the
guestioned check plus interest, and attorney’s tE23'he case
was docketed as Civil Case No. 92-61506 befor&#wponal
Trial Court (“RTC”) of Manila, Branch 9. 13

During the trial, both sides presented their rebpe@xpert
witnesses to testify on the claim that Jong’s digreawas forged.
Samsung Corporation, which had referred the check f
investigation to the NBI, presented Senior NBl Dmeunt



Examiner Roda B. Flores. She testified that basekden
examination, she concluded that Jong’s sighatuteblean forged
on the check. On the other hand, FEBTC, which loagist the
assistance of the Philippine National Police (PNIR)presented
Rosario C. Perez, a document examiner from the @iNRe
Laboratory. She testified that her findings showed Jong’s
signature on the check was genuine. 15

Confronted with conflicting expert testimony, th& R chose to
believe the findings of the NBI expert. In a Dearsdated 25
April 1994, the RTC held that Jong'’s signature lom ¢heck was
forged and accordingly directed the bank to pagredit back to
Samsung Construction’s account the amount of Ninedted
Ninety Nine Thousand Five Hundred Pesos (P999,800.0
together with interest tolled from the time the @damt was filed,
and attorney’s fees in the amount of Fifteen Thoddaesos
(P15,000.00).

FEBTC timely appealed to the Court of Appeals. @riNavember
1996, the Special Fourteenth Division of the Cofithppeals
rendered a Decision, 16 reversing the RTC Deciarmhabsolving
FEBTC from any liability. The Court of Appeals heltht the
contradictory findings of the NBI and the PNP ceeldloubt as to
whether there was forgery. 17 Moreover, the apfeettaurt also
held that assuming there was forgery, it occurresltd the
negligence of Samsung Construction, imputing blaméhe
accountant Kyu for lack of care and prudence irpkegthe
checks, which if observed would have prevented $&fnpm
gaining access thereto. 18 The Court of Appealskad the ruling
in PNB v. National City Bank of New York 19 thatai loss,
which must be borne by one or two innocent perscas be traced
to the neglect or fault of either, such loss wdmtdborne by the
negligent party, even if innocent of intentionalud. 20
Samsung Construction now argues that the CourppkAls had
seriously misapprehended the facts when it ovegtlithe RTC'’s
finding of forgery. It also contends that the ajgtel court erred in
finding that it had been negligent in safekeepgtheck, and in



applying the equity principle enunciated in PNB\ational City
Bank of New York. TAcCDHS

Since the trial court and the Court of Appealsvadiat contrary
findings on questions of fact, the Court is oblige@&xamine the
record to draw out the correct conclusions. Upaam@ration of
the record, and based on the applicable laws argbjudence, we
reverse the Court of Appeals.

Section 23 of the Negotiable Instruments Law states

When a signature is forged or made without theattthof the
person whose signature it purports to be, it isllyhooperative,
and no right to retain the instrument, or to givdischarge
therefor, or to enforce payment thereof againstgaryy thereto,
can be acquired through or under such signatutessithe party
against whom it is sought to enforce such rigipreciuded from
setting up the forgery or want of authority. (Emgisasupplied)
The general rule is to the effect that a forgeaatgre is “wholly
inoperative,” and payment made “through or undehsignature”
Is ineffectual or does not discharge the instrum2htif payment is
made, the drawee cannot charge it to the drawecsumt. The
traditional justification for the result is thatetllrawee is in a
superior position to detect a forgery because Bdlimmaker’s
signature and is expected to know and compar@ it rule has
a healthy cautionary effect on banks by encouragarg in the
comparison of the signatures against those oniginatsire cards
they have on file. Moreover, the very opportunityhe drawee to
insure and to distribute the cost among its custemho use
checks makes the drawee an ideal party to spreadistto
insurance. 23

Brady, in his treatise The Law of Forged and Alde@hecks,
elucidates:

When a person deposits money in a general accownbank,
against which he has the privilege of drawing clsenokhe
ordinary course of business, the relationship beitwbe bank and
the depositor is that of debtor and creditor. S@afathe legal
relationship between the two is concerned, theBduo is the same



as though the bank had borrowed money from thesitepo
agreeing to repay it on demand, or had bought gbodsthe
depositor, agreeing to pay for them on demand.bEm owes the
depositor money in the same sense that any debt&s money to
his creditor. Added to this, in the case of ban# depositor, there
Is, of course, the bank’s obligation to pay cheaiiesvn by the
depositor in proper form and presented in due eWéhen the
bank receives the deposit, it impliedly agreesap gnly upon the
depositor’'s order. When the bank pays a check, lmohthe
depositor’s signature is a forgery, it has failedaomply with its
contract in this respect. Therefore, the bank id hable.

The fact that the forgery is a clever one is immakeThe forged
signhature may so closely resemble the genuine @sfyodetection
by the depositor himself. And yet, if a bank pdys theck, it is
paying out its own money and not the depositor’s.

The forgery may be committed by a trusted emplayee
confidential agent. The bank still must bear thesld=ven in a case
where the forged check was drawn by the deposiparter, the
loss was placed upon the bank. The case referrisdRobinson v.
Security Bank, Ark., 216 S. W. Rep. 717. In thisegahe plaintiff
brought suit against the defendant bank for monleighwvhad been
deposited to the plaintiff's credit and which themk had paid out
on checks bearing forgeries of the plaintiff's sigimre.

XXX XXX XXX

It was held that the bank was liable. It was furtineld that the fact
that the plaintiff waited eight or nine months aftéscovering the
forgery, before notifying the bank, did not, as atter of law,
constitute a ratification of the payment, so apreclude the
plaintiff from holding the bank liable . . .

This rule of liability can be stated briefly in #ewords: “A bank
Is bound to know its depositors’ signature.” Thieng variously
expressed in the many decisions in which the ques$ias been
considered. But they all sum up to the propositi@at a bank must
know the signatures of those whose general depbsusries. 24



By no means is the principle rendered obsolete thghadvent of
modern commercial transactions. Contemporary witaffirm
this well-entrenched standard. Nickles, in his bbiggotiable
Instruments and Other Related Commercial Paperewtiots:
The deposit contract between a payor bank andigsomer
determines who can draw against the customer’suatdxy
specifying whose signature is necessary on chécitsate
chargeable against the customer’s account. Theredorheck
drawn against the account of an individual custotiearis signed
by someone other than the customer, and withohbaty from
her, is not properly payable and is not chargetibtee customer’s
account, inasmuch as any “unauthorized signatui@non
instrument is ineffective” as the signature of pleeson whose
name is signed. 25

Under Section 23 of the Negotiable Instruments Lfangery is a
real or absolute defense by the party whose signaudorged. 26
On the premise that Jong’s signature was indeagehFEBTC is
liable for the loss since it authorized the disgeanf the forged
check. Such liability attaches even if the bankexdue diligence
and care in preventing such faulty discharge. Fogg®ften
deceive the eye of the most cautious experts; drahwa bank has
been so deceived, it is a harsh rule which comp#issuffer
although no one has suffered by its being dece®éd.he forgery
may be so near like the genuine as to defy detebtyahe
depositor himself, and yet the bank is liable ® depositor if it
pays the check. 28

Thus, the first matter of inquiry is into whethbhetcheck was
indeed forged. A document formally presented isyneed to be
genuine until it is proved to be fraudulent. Iroaglery trial, this
presumption must be overcome but this can onlydne dby
convincing testimony and effective illustration8. 2

In ruling that forgery was not duly proven, the @aaf Appeals
held:

[There] is ground to doubt the findings of theltoaurt sustaining
the alleged forgery in view of the conflicting ciugions made by



handwriting experts from the NBI and the PNP, kakncies of
the government. EalDAT

XXX XXX XXX

These contradictory findings create doubt on whethere was
indeed a forgery. In the case of Tenio-ObsequiBourt of
Appeals, 230 SCRA 550, the Supreme Court heldftingery
cannot be presumed; it must be proved by cleartiy®snd
convincing evidence.

This reasoning is pure sophistry. Any litigator wWonis or her salt
would never allow an opponent’s expert withessand
uncontradicted, thus the spectacle of competing®xptnesses is
not unusual. The trier of fact will have to decudleich version to
believe, and explain why or why not such versiomae credible
than the other. Reliance therefore cannot be plawaely on the
fact that there are colliding opinions of two expeboth clothed
with the presumption of official duty, in orderdoaw a
conclusion, especially one which is extremely alddoing so is
tantamount to a jurisprudential cop-out.

Much is expected from the Court of Appeals as dupies the
penultimate tier in the judicial hierarchy. This@bhas long
deferred to the appellate court as to its findiofgiact in the
understanding that it has the appropriate skill @mapetence to
plough through the minutiae that scatters the &dtald. In
failing to thoroughly evaluate the evidence befgrand relying
instead on presumptions haphazardly drawn, thet@béppeals
was sadly remiss. Of course, courts, like humaresfadlible, and
not every error deserves a stern rebuke. Yet,gpelkate court’s
error in this case warrants special attentiont esabsurd and even
dangerous as a precedent. If this rationale wesptad as a
governing standard by every court in the land, lgaary
actionable claim would prosper, defeated as it Wdnal by the
mere invocation of the existence of a contrary &Xpopinion.
On the other hand, the RTC did adjudge the testynodrthe NBI
expert as more credible than that of the PNP, apthmed its
reason behind the conclusion:



After subjecting the evidence of both parties twuecible of
analysis, the court arrived at the conclusion thattestimony of
the NBI document examiner is more credible bectuse
testimony of the PNP Crime Laboratory Services doenit
examiner reveals that there are a lot of differenoahe
guestioned signature as compared to the standacthsgn
signature. Furthermore, as testified to by Ms. Rhelbres, NBI
expert, the manner of execution of the standanmdasiges used
reveals that it is a free rapid continuous executiostroke as
shown by the tampering terminal stroke of the digres whereas
the questioned signature is a hesitating slow drexatution
stroke. Clearly, the person who executed the cuesti signature
was hesitant when the signature was made. 30

During the testimony of PNP expert Rosario Petez RTC
bluntly noted that “apparently, there [are] diffieces on that
guestioned signature and the standard signatuB&srhis Court,
in examining the signatures, makes a similar figdifhe PNP
expert excused the noted “differences” by assethagthey were
mere “variations,” which are normal deviations fdun writing.
32 Yet the RTC, which had the opportunity to exastime relevant
documents and to personally observe the experesstrclearly
disbelieved the PNP expert. The Court similarlylfirthe
testimony of the PNP expert as unconvincing. Dutirggtrial, she
was confronted several times with apparent diffeesrbetween
strokes in the questioned signature and the gersaimples. Each
time, she would just blandly assert that theseetkfices were just
“variations,” 33 as if the mere conjuration of therd would
sufficiently disquiet whatever doubts about theidgons. Such
conclusion, standing alone, would be of little orvalue unless
supported by sufficiently cogent reasons which maghount
almost to a demonstration. 34

The most telling difference between the questicaedigenuine
signatures examined by the PNP is in the final ugw&oke in the
signature, or “the point to the short stroke of tgreninal in the
capital letter ‘L, as referred to by the PNP exaar who had



marked it in her comparison chart as “point no. T®"the plain
eye, such upward final stroke consists of a vdrliga which
forms a ninety degree (90°) angle with the prevituske. Of the
twenty one (21) other genuine samples examinet®yNP, at
least nine (9) ended with an upward stroke. 35 H@anaunlike the
guestioned signature, the upward strokes of eijhof(these
signatures are looped, while the upward strokéd@fseventh 36
forms a severe forty-five degree (45°) with thevpres stroke. The
difference is glaring, and indeed, the PNP examives
confronted with the inconsistency in point no. 6.

Q: Now, in this questioned document point no. 6,“st stroke
is directly upwards.

A: Yes,sir.

Q: Now, can you look at all these standard sigmasic) were
(sic) point 6 is repeated or the last stroke “gjasnting directly
upwards?

A:. There is none in the standard signature, sir. 37

Again, the PNP examiner downplayed the uniquentgsedinal
stroke in the questioned signature as a mere @88 the same
excuse she proffered for the other marked diffezemoted by the
Court and the counsel for petitioner. 39

There is no reason to doubt why the RTC gave ciaanthe
testimony of the NBI examiner, and not the PNP ebgelhe NBI
expert, Rhoda Flores, clearly qualifies as an eéxpiness. A
document examiner for fifteen years, she had beemgted to the
rank of Senior Document Examiner with the NBI, dradl held
that rank for twelve years prior to her testimo8iie had placed
among the top five examinees in the Competitive iBamin
Question Document Examination, conducted by the NBI
Academy, which qualified her as a document exam#@iShe had
trained with the Royal Hongkong Police Laboratong @& a
member of the International Association for Idanéfion. 41 As
of the time she testified, she had examined mame fifty to fifty-
five thousand questioned documents, on an averdiféeen to
twenty documents a day. 42 In comparison, PNP deatim



examiner Perez admitted to having examined onlyraddive
hundred documents as of her testimony. 43

In analyzing the signatures, NBl Examiner Florekzed the
scientific comparative examination method consgsbhanalysis,
recognition, comparison and evaluation of the wgthabits with
the use of instruments such as a magnifying lemse&greoscopic
microscope, and varied lighting substances. Sloepakpared
enlarged photographs of the signatures in ordé&adititate the
necessary comparisons. 44 She compared the quessaynature
as against ten (10) other sample signatures of. Jowng of these
signatures were executed on checks previouslydssydong,
while the other five contained in business letensg had signed.
45 The NBI found that there were significant diffieces in the
handwriting characteristics existing between thestjoned and
the sample signatures, as to manner of executrkicbnnecting
strokes, proportion characteristics, and othertifleng details. 46
The RTC was sufficiently convinced by the NBI exaaris
testimony, and explained her reasons in its Deassi@Vhile the
Court of Appeals disagreed and upheld the findofghe PNP, it
failed to convincingly demonstrate why such findirmgere more
credible than those of the NBI expert. As a throagwhe assailed
Decision noted that the PNP, not the NBI, had {hygootunity to
examine the specimen signature card signed by ddmgh was
relied upon by the employees of FEBTC in authetitigalong’s
signature. The distinction is irrelevant in estsltiing forgery.
Forgery can be established comparing the contegjedtures as
against those of any sample signature duly estadaisis that of
the persons whose signature was forged. SaHIEA

FEBTC lays undue emphasis on the fact that the &tdifiner did
compare the questioned signature against the bhgné&tare cards.
The crucial fact in question is whether or not¢heck was forged,
not whether the bank could have detected the fprgdre latter
Issue becomes relevant only if there is need tghviie
comparative negligence between the bank and thg waose
signature was forged.



At the same time, the Court of Appeals failed teeas the effect of
Jong’s testimony that the signature on the checkved his. 47
The assertion may seem self-serving at first blyshit cannot be
ignored that Jong was in the best position to kadwether or not
the signature on the check was his. While his ckliwuld not be
taken at face value, any averments he would hatbeomatter, if
adjudged as truthful, deserve primacy in considmmationg’s
testimony is supported by the findings of the NBaminer. They
are also backed by factual circumstances that stiip®o
conclusion that the assailed check was indeed dothaicial
notice can be taken that is highly unusual in pcadbr a business
establishment to draw a check for close to a nmilpesos and
make it payable to cash or bearer, and not to oddeig
iImmediately reported the forgery upon its discovétg filed the
appropriate criminal charges against Sempio, thatie forger.
48

Now for determination is whether Samsung Constounctvas
precluded from setting up the defense of forgelanrsection 23
of the Negotiable Instruments Law. The Court of Agls
concluded that Samsung Construction was negligeikjnvoked
the doctrines that “where a loss must be bornenayad two
Innocent person, can be traced to the neglectudrdéeither, it is
reasonable that it would be borne by him, evennibcent of any
intentional fraud, through whose means it has saea 49 or who
put into the power of the third person to perpetube wrong.” 50
Applying these rules, the Court of Appeals deteedithat it was
the negligence of Samsung Construction that allotved
encashment of the forged check.

In the case at bar, the forgery appears to have inaele possible
through the acts of one Jose Sempio lll, an asdiatacountant
employed by the plaintiff Samsung [Construction] @ailippines,
Inc. who supposedly stole the blank check and wkeuymably is
responsible for its encashment through a forgedlasige of Jong
Kyu Lee. Sempio was assistant to the Korean acaotimtho was
In possession of the blank checks and who throegjtigence,



enabled Sempio to have access to the same. H&gbtkan
accountant been more careful and prudent in kegpmglank
checks Sempio would not have had the chance tbesfesge
thereof and to effect the forgery. Besides, Semae an
employee who appears to have had dealings witddfendant
Bank in behalf of the plaintiff corporation and the date the
check was encashed, he was there to certify thasta genuine
check issued to purchase equipment for the compidny.

We recognize that Section 23 of the Negotiablerimsénts Law
bars a party from setting up the defense of forgfatys guilty of
negligence. 52 Yet, we are unable to concludeShatsung
Construction was guilty of negligence in this cadee appellate
court failed to explain precisely how the Korean@amtant was
negligent or how more care and prudence on hiswautd have
prevented the forgery. We cannot sustain thisdtat feathering”
resorted to without any basis.

The bare fact that the forgery was committed bgm@ployee of
the party whose signature was forged cannot nedlgssaply that
such party’s negligence was the cause for the fgrdganployers
do not possess the preternatural gift of cogniéisiio the evil that
may lurk within the hearts and minds of their enyples. The
Court’s pronouncement in PCI Bank v. Court of Adpés3
applies in this case, to wit:

[T]he mere fact that the forgery was committed luraver-
payor’'s confidential employee or agent, who byuerof his
position had unusual facilities for perpetrating tfraud and
Imposing the forged paper upon the bank, doesmtdteethe bank
to shift the loss to the drawer-payor, in the absarsf some
circumstance raising estoppel against the drawer. 5
Admittedly, the record does not clearly establisgtativmeasures
Samsung Construction employed to safeguard itkhihacks.
Jong did testify that his accountant, Kyu, keptchecks inside a
“safety box,” 55 and no contrary version was présgihy FEBTC.
However, such testimony cannot prove that the cheake indeed
kept in a safety box, as Jong'’s testimony on thaitps hearsay,



since Kyu, and not Jong, would have the personaeatdge as to
how the checks were kept.

Still, in the absence of evidence to the contrewgycan conclude
that there was no negligence on Samsung Constnigpart. The
presumption remains that every person takes orglitee of his
concerns, 56 and that the ordinary course of basihas been
followed. 57 Negligence is not presumed, but mesptoven by
him who alleges it. 58 While the complaint was ledat the
instance of Samsung Construction, the matter ittbgufove was
the claim it had alleged — whether the check wagdd. It cannot
be required as well to prove that it was not negligbecause the
legal presumption remains that ordinary care wagsleyad.

Thus, it was incumbent upon FEBTC, in defenserto@the
negative fact that Samsung Construction was negliyghile the
payee, as in this case, may not have the persapallkdge as to
the standard procedures observed by the drawee]lihas the
means of disputing the presumption of regularitpvihg a
negative fact may be “a difficult office,” 59 buecessarily so, as it
seeks to overcome a presumption in law. FEBTC wable to
dispute the presumption of ordinary care exercise8amsung
Construction, hence we cannot agree with the Guukppeals’
finding of negligence.

The assailed Decision replicated the extensivetsffehich
FEBTC devoted to establish that there was no negdig on the
part of the bank in its acceptance and paymertiefdrged check.
However, the degree of diligence exercised by Hr&klwould be
irrelevant if the drawer is not precluded from isgttup the defense
of forgery under Section 23 by his own negligefidee rule of
equity enunciated in PNB v. National City Bank adWYork, 60
as relied upon by the Court of Appeals, deservesfga
examination. SEAHcT

The point in issue has sometimes been said todteth
negligence. The drawee who has paid upon the famggdture is
held to bear the loss, because he has been ndaghgailing to
recognize that the handwriting is not that of histomer. But it



follows obviously that if the payee, holder, org#ater of the
forged paper has himself been in default, if hehhaself been
guilty of a negligence prior to that of the banlarif by any act of
his own he has at all contributed to induce thekbds negligence,
then he may lose his right to cast the loss uperbtnker. 61
(Emphasis supplied)

Quite palpably, the general rule remains that tla@vde who has
paid upon the forged signature bears the losseXbeption to this
rule arises only when negligence can be tracethe@part of the
drawer whose signature was forged, and the nesésaio weigh
the comparative negligence between the drawertedrawee to
determine who should bear the burden of loss. Toet@inds no
basis to conclude that Samsung Construction wasyeeatjin the
safekeeping of its checks. For one, the settlezlisuthat the mere
fact that the depositor leaves his check book laraund does not
constitute such negligence as will free the banknftiability to
him, where a clerk of the depositor or other pesstaking
advantage of the opportunity, abstract some othtieek blanks,
forges the depositor’'s signature and collect orctiexcks from the
bank. 62 And for another, in point of fact Sams@unstruction
was not negligent at all since it reported the éoygalmost
iImmediately upon discovery. 63

It is also worth noting that the forged signatureBNB v.
National City Bank of New York were not of the dexwbut of
indorsers. The same circumstance attends PNB vt Gbu
Appeals, 64 which was also cited by the Court opégis. It is
accepted that a forged signature of the draweerdifin treatment
than a forged signature of the indorser.

The justification for the distinction between forgef the
signature of the drawer and forgery of an indorsensethat the
drawee is in a position to verify the drawer’s sityire by
comparison with one in his hands, but has ordiynaal
opportunity to verify an indorsement. 65

Thus, a drawee bank is generally liable to its dépoin paying a
check which bears either a forgery of the drawsigsature or a



forged indorsement. But the bank may, as a gendelrecover
back the money which it has paid on a check bearifuyged
indorsement, whereas it has not this right to Hraesextent with
reference to a check bearing a forgery of the draveggnature. 66
The general rule imputing liability on the drawelkoapaid out on
the forgery holds in this case.

Since FEBTC puts into issue the degree of caneeitaesed before
paying out on the forged check, we might as wethgent on the
bank’s performance of its duty. It might be so ttie&t bank
complied with its own internal rules prior to pagiout on the
guestionable check. Yet, there are several trogldircumstances
that lead us to believe that the bank itself wasige in its duty.
The fact that the check was made out in the amoumearly one
million pesos is unusual enough to require a higlegree of
caution on the part of the bank. Indeed, FEBTC iconsf this
through its own internal procedures. Checks belsanty-five
thousand pesos require only the approval of thertehose
between twenty-five thousand to one hundred thalipasos
necessitate the approval of one bank officer; dadilsl the
amount exceed one hundred thousand pesos, therocemoel of
two bank officers is required. 67

In this case, not only did the amount in the cheerly total one
million pesos, it was also payable to cash. Th#tdaircumstance
should have aroused the suspicion of the bank,issot ordinary
business practice for a check for such large amiouiné made
payable to cash or to bearer, instead of to therarfla specified
person. 68 Moreover, the check was presented foneat by one
Roberto Gonzaga, who was not designated as the dybe
check, and who did not carry with him any writtengf that he
was authorized by Samsung Construction to encasbhibck.
Gonzaga, a stranger to FEBTC, was not even an geplof
Samsung Construction. 69 These circumstances raadsgl
suspicious if taken independently, much more $loa¥f are
evaluated in concurrence. Given the shadinessthtigiGonzaga’s
presentment of the check, it was not sufficienthREBTC to have



merely complied with its internal procedures, bainaatory that
all earnest efforts be undertaken to ensure thdityabf the check,
and of the authority of Gonzaga to collect payntkatefor.
According to FEBTC Senior Assistant Cashier Gemm&¥, the
bank tried, but failed, to contact Jong over therghto verify the
check. 70 She added that calling the issuer or@raifvthe check
to verify the same was not part of the standardgutare of the
bank, but an “extra effort.” 71 Even assuming thath personal
verification is tantamount to extraordinary diligen it cannot be
denied that FEBTC still paid out the check destneeabsence of
any proof of verification from the drawer. Instefitg bank seems
to have relied heavily on the say-so of Sempio, whe present at
the bank at the time the check was presented.

FEBTC alleges that Sempio was well-known to thekbafficers,
as he had regularly transacted with the bank iralbefh Samsung
Construction. It was even claimed that everytim&¥FE would
contact Jong about problems with his account, Jamgld hand
the phone over to Sempio. 72 However, the only fopbsuch
allegations is the testimony of Gemma Velez, wiso & stified
that she did not know Sempio personally, 73 andrhadSempio
for the first time only on the day the check wasasted. 74 In
fact, Velez had to inquire with the other officefg¢he bank as to
whether Sempio was actually known to the emplopédise bank.
75 Obviously, Velez had no personal knowledge dbd@ast
relationship between FEBTC and Sempio, and anynasets of
her to that effect should be deemed hearsay ewdénizrestingly,
FEBTC did not present as a witness any other ersgloy their
Bel-Air branch, including those who supposedly hratisacted
with Sempio before.

Even assuming that FEBTC had a standing habit alirdewith
Sempio, acting in behalf of Samsung Constructioa,itregular
circumstances attending the presentment of theetbcheck
should have put the bank on the highest degrekedf ahe Court
recently emphasized that the highest degree ofaradaliligence is
required of banks.



Banks are engaged in a business impressed witicpotdrest,
and it is their duty to protect in return their ngashients and
depositors who transact business with them. Theg Hze
obligation to treat their client’'s account metiausty and with the
highest degree of care, considering the fiduciatyre of their
relationship. The diligence required of banks, ¢f@ne, is more
than that of a good father of a family. 76
Given the circumstances, extraordinary diligenctades that
FEBTC should have ascertained from Jong persotialythe
signature in the questionable check was his.
Still, even if the bank performed with utmost ddigce, the drawer
whose signature was forged may still recover froenldank as
long as he or she is not precluded from settintheglefense of
forgery. After all, Section 23 of the Negotiabletuments Law
plainly states that no right to enforce the paynuoérat check can
arise out of a forged signature. Since the dra@amsung
Construction, is not precluded by negligence fremtirsg up the
forgery, the general rule should apply. Conseqgyerith bank
pays a forged check, it must be considered as gayinhof its
funds and cannot charge the amount so paid tocttwuat of the
depositor. 77 A bank is liable, irrespective ofgtsod faith, in
paying a forged check. 78
WHEREFORE, the Petition is GRANTED. The Decisiortlod
Court of Appeals dated 28 November 1996 is REVERS#
the Decision of the Regional Trial Court of ManiBxanch 9,
dated 25 April 1994 is REINSTATED. Costs againspandent.
SO ORDERED. AHSaTI
Puno, Austria-Martinez, Callejo, Sr. and Chico-NazalJ .,
concur.
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SYLLABUS

1. COMMERCIAL LAW; NEGOTIABLE INSTRUMENTS;
MATERIAL ALTERATION, DEFINED. — An alteration is sd
to be material if it alters the effect of the instrent. It means an
unauthorized change in an instrument that purgonsodify in
any respect the obligation of a party or an unaugbd addition of



words or numbers or other change to an incomptetieiment
relating to the obligation of a party. In other @Weya material
alteration is one which changes the items whichregeired to be
stated under Section 1 of the Negotiable Instrumkatv.

2. ID.; ID.; IMMATERIAL ALTERATION; EFFECT ON THE
INSTRUMENT. — In his book entitled "Pandect of Coential
Law and Jurisprudence," Justice Jose C. Vitug apinat "an
innocent alteration (generally, changes on iterhermthan those
required to be stated under Sec. 1, N.I.L.) andiadjm
(alterations done by a stranger) will not avoid ittetrument, but
the holder may enforce it only according to itgoral tenor.

3. ID.;ID.;ID.; PRESENT IN CASE AT BAR. — The cast
bench is unique in the sense that what was alisréh@ serial
number of the check in question, an item whicbait readily be
observed, is not an essential requisite for negitiaunder
Section 1 of the Negotiable Instruments Law. Tleeeahentioned
alteration did not change the relations betweerp#rges. The
name of the drawer and the drawee were not alt@tezlintended
payee was the same. The sum of money due to tleepayained
the same. The check's serial number is not theirsdieation of its
origin. As succinctly found by the Court of Appedlse name of
the government agency which issued the subjectkovas
prominently printed therein. The check's issuer thasefore
sufficiently identified, rendering the referralttoe serial number
redundant and inconsequential. Petitioner, thuaaamefuse to
accept the check in question on the ground thasenal number
was altered, the same being an immaterial or inmomee.

4. CIVIL LAW; DAMAGES; ATTORNEY'S FEES; AWARD
THEREOF DEMANDS FACTUAL, LEGAL AND EQUITABLE
JUSTIFICATION. — The award of attorney's fees hathin the
discretion of the court and depends upon the cistantes of each
case. However, the discretion of the court to avedimrney's fees
under Article 2208 of the Civil Code of the Philipps demands
factual, legal and equitable justification, witheulich the award
Is a conclusion without a premise and improperfiytte



speculation and conjecture. It becomes a violatiaihe
proscription against the imposition of a penaltytlom right to
litigate (Universal Shipping Lines, Inc. v. Interdiate Appellate
Court, 188 SCRA 170 [1990]). The reason for therdwaust be
stated in the text of the court's decision. IEistated only in the
dispositive portion of the decision, the same shaltlisallowed.
As to the award of attorney's fees being an exorptther than
the rule, it is necessary for the court to makdifigs of fact and
law that would bring the case within the exceptima justify the
grant of the award (Refractories Corporation ofRhdippines v.
Intermediate Appellate Court, 176 SCRA 539).
DECISION

KAPUNAN, J p:

This is a petition for review on certiorari undenl&45 of the
Rules of Court assailing the decision dated A@il 2992 of
respondent Court of Appeals in CA-G.R. CV No. 24@n@ its
resolution dated September 16, 1992, denying peéti Philippine
National Bank's motion for reconsideration of saétision.

The facts of the cases are as follows:

A check with serial number 7-3666-223-3, dated Aaigl 1981 in
the amount of P97,650.00 was issued by the Mingtigducation
and Culture (now Department of Education, Cultureé Sports
[DECS]) payable to F. Abante Marketing. This cheas drawn
against Philippine National Bank (herein petitigner

On August 11, 1981, F. Abante Marketing, a clidnCapitol City
Development Bank (Capitol), deposited the questarieeck in its
savings account with said bank. In turn, Capitqgakted the same
In its account with the Philippine Bank of Commuations
(PBCom) which, in turn, sent the check to petitioioe clearing.
Petitioner cleared the check as good and, there&BCom
credited Capitol's account for the amount statetiencheck.
However, on October 19, 1981, petitioner returrmeddheck to
PBCom and debited PBCom's account for the amowmred by
the check, the reason being that there was a "rabadteration” of
the check number.



PBCom, as collecting agent of Capitol, then proedead debit the
latter's account for the same amount, and subsdgusent the
check back to petitioner. Petitioner, however, med the check to
PBCom.

On the other hand, Capitol could not, in turn, td€biAbante
Marketing's account since the latter had alreadigdvawn the
amount of the check as of October 15, 1981. Capdoght
clarification from PBCom and demanded the re-chegliof the
amount. PBCom followed suit by requesting an exatian and re-
crediting from petitioner.

Since the demands of Capitol were not heededed & civil suit
with the Regional Trial Court of Manila against P@® which, in
turn, filed a third-party complaint against petiter for
reimbursement/indemnity with respect to the clanh€apitol.
Petitioner, on its part, filed a fourth-party comupk against F.
Abante Marketing.

On October 3, 1989; the Regional Trial Court readets decision
the dispositive portion of which reads:

WHEREFORE, judgment is hereby rendered as follows:

1.) On plaintiff's complaint, defendant PhilippiBank of
Communications is ordered to re-credit or reimbyniséntiff
Capitol City Development Bank the amount of P97,680plus
interest of 12 percent thereto from October 19,1198l the
amount is fully paid,;

2.) On Philippine Bank of Communications third-part
complaint, third-party defendant PNB is orderedetionburse and
indemnify Philippine Bank of Communications for vienaer
amount PBCom pays to plaintiff;

3.) On Philippine National Bank's fourth-party cdaipt, F.
Abante Marketing is ordered to reimburse and indgni*NB for
whatever amount PNB pays to PBCom;

4.) On attorney's fees, Philippine Bank of Commatiens is
ordered to pay Capitol City Development Bank attgts fees in
the amount of Ten Thousand (P10,000.00) Peso®#BGbm is
entitled to reimbursement/indemnity from PNB; arudliBpine



National Bank to be, in turn, reimbursed or indefiedi by F.
Abante Marketing for the same amount;

5.) The Counterclaims of PBCom and PNB are hereby
dismissed;

6.) No pronouncement as to costs.

SO ORDERED. 1

An appeal was interposed before the respondentt Goppeals
which rendered its decision on April 29, 1992, deeretal portion
of which reads:

WHEREFORE, the judgment appealed from is modifigd b
exempting PBCom from liability to plaintiff-appe#idor attorney's
fees and ordering PNB to honor the check for PI¥ (&% with
interest as declared by the trial court, and paypff-appellee
attorney's fees of P10,000.00. After the checkl stzale been
honored by PNB, PBCom shall re-credit plaintiff-afipe's
account with it with the amount. No pronouncementoacosts.
SO ORDERED. 2

A motion for reconsideration of the decision wanidd by the
respondent Court in its resolution dated Septerhbef992 for
lack of merit. 3

Hence, petitioner filed the instant petition whrelses the
following issues:

I

WHETHER OR NOT AN ALTERATION OF THE SERIAL
NUMBER OF A CHECK IS A MATERIAL ALTERATION
UNDER THE NEGOTIABLE INSTRUMENTS LAW.

1

WHETHER OR NOT A CERTIFICATION HEREIN ISSUED BY
THE MINISTRY OF EDUCATION CAN BE GIVEN WEIGHT
IN EVIDENCE.

1]

WHETHER OR NOT A DRAWEE BANK WHO FAILED TO
RETURN A CHECK WITHIN THE TWENTY FOUR (24)
HOUR CLEARING PERIOD MAY RECOVER THE VALUE OF
THE CHECK FROM THE COLLECTING BANK.



\Y,

WHETHER OR NOT IN THE ABSENCE OF MALICE OR ILL
WILL PETITIONER PNB MAY BE HELD LIABLE FOR
ATTORNEY'S FEES. 4

We find no merit in the petition.

We shall first deal with the effect of the alteoatiof the serial
number on the negotiability of the check in questio

Petitioner anchors its position on Section 125efNlegotiable
Instrument Law (ACT No. 2031) 5 which provides:

SECTION 125. What constitutes a material alteratienAny
alteration which changes:

(@) The date;

(b) The sum payable, either for principal or ingtye

(c) The time or place of payment;

(d) The number or the relations of the parties;

(e) The medium or currency in which payment iséaimde;
(f) Or which adds a place of payment where no ptdgegyment
Is specified, or any other change or addition wlaltbrs the effect
of the instrument in any respect, is a materiaration.
Petitioner alleges that there is no hard and fdstin the
interpretation of the aforequoted provision of Negotiable
Instruments Law. It maintains that under Sectiof(f)2any
change that alters the effect of the instrumeatnsaterial
alteration. 6

We do not agree.

An alteration is said to be material if it altelng teffect of the
instrument. 7 It means an unauthorized change insirument
that purports to modify in any respect the obligatnf a party or
an unauthorized addition of words or numbers oetihange to
an incomplete instrument relating to the obligatdm party. 8 In
other words, a material alteration is one whichngjess the items
which are required to be stated under SectiontheoNegotiable
Instrument Law.

Section 1 of the Negotiable Instruments Law proside



SECTION 1. Form of negotiable instruments. — An
instrument to be negotiable must conform to thifahg
requirements:

(a) It must be in writing and signed by the makedi@wer;

(b) Must contain an unconditional promise or oribgpay a sum
certain in money;

(c) Must be payable on demand, or at a fixed cerdanhable
future time;

(d) Must be payable to order or to bearer; and

(e) Where the instrument is addressed to a drdveemust be
named or otherwise indicated therein with reasanaéttainty.

In his book entitled "Pandect of Commercial Law and
Jurisprudence,"” Justice Jose C. Vitug opines #mairinocent
alteration (generally, changes on items other thase required to
be stated under Sec. 1, N.I.L.) and spoliatiore(attons done by a
stranger) will not avoid the instrument, but thédeo may enforce
it only according to its original tenor." 9

Reproduced hereunder are some examples of madadal
iImmaterial alterations:

A. Material Alterations:

(1) Substituting the words "or bearer" for "order."

(2) Writing "protest waived" above blank indorsertsen

(3) A change in the date from which interest isuo.

(4) A check was originally drawn as follows: "Ir@ounty Bank,
Crystal Falls, Mich. Aug. 5, 1901. Pay to G.L. oder $9 fifty
cents CTR." The insertion of the figure 5 before tigure 9, the
instrument being otherwise unchanged.

(5) Adding the words "with interest" with or withba fixed rate.
(6) An alteration in the maturity of a note, whath®e time for
payment is thereby curtailed or extended.

(7) Aninstrument was payable "First Nat'l| Banke thaintiff
added the word "Marion."

(8) Plaintiff, without consent of the defendantusk out the
name of the defendant as payee and inserted the ogine maker
of the original note.



(9) Striking out the name of the payee and sulistdguhat of the
person who actually discounted the note.

(10) Substituting the address of the maker fomt@e of a co-
maker. 10

B. Immaterial Alterations:

(1) Changing "l promise to pay" to "We promise &yf) where
there are two makers.

(2) Adding the word "annual” after the interestude.

(3) Adding the date of maturity as a marginal notat

(4) Filling in the date of the actual delivery wheéhe makers of
a note gave it with the date in blank, "July . . ."

(5) An alteration of the marginal figures of a natleere the sum
stated in words in the body remained unchanged.

(6) The insertion of the legal rate of interest vehihe note had a
provision for "interest at . . . per cent."

(7) A printed form of promissory note had on thegimathe
printed words, "Extended to . . ." The holder orafter maturity
wrote in the blank space the words "May 1, 1918 ,a aeference
memorandum of a promise made by him to the princizker at
the time the words were written to extend the tohpayment.

(8) Where there was a blank for the place of payniging in
the blank with the place desired.

(9) Adding to an indorsee's name the abbreviat{@ash" when
it had been agreed that the draft should be digeduny the trust
company of which the indorsee was cashier.

(10) The indorsement of a note by a stranger @fielelivery to
the payee at the time the note was negotiatecetpleintiff.

(11) An extension of time given by the holder ofaie to the
principal maker, without the consent of the sucsiymaker. 11
The case at the bench is unique in the sense tiatwas altered
Is the serial number of the check in question tem iwhich, it can
readily be observed, is not an essential requisitaegotiability
under Section 1 of the Negotiable Instruments LEue
aforementioned alteration did not change the mtatbetween the
parties. The name of the drawer and the drawee maraltered.



The intended payee was the same. The sum of mareeiodhe
payee remained the same. Despite these findings\e,
petitioner insists, that:

XXX XXX XXX

It is an accepted concept, besides being a ned¢miradirument
itself, that a TCAA check by its very nature is thedium of
exchange of governments (sic) instrumentalitiesgancies. And
as (a) safety measure, every government officeagfghcy (is)
assigned TCAA checks bearing different number serie

A concrete example is that of the disbursementee@Ministry of
Education and Culture. It is issued by the Burdalreasury
sizeable bundles of checks in booklet form withaderumbers
different from other government office or agencyw\ for
fictitious payee to succeed in its malicious intems$ to defraud the
government, all it needs to do is to get hold ®ICGAA Check and
have the serial numbers of portion (sic) there@ingfed or altered
to make it appear that the same was issued by #€.M
Otherwise, stated, it is through the serial numbeas (a) TCAA
Check is determined to have been issued by a pkatioffice or
agency of the government. 12

XXX XXX XXX

Petitioner's arguments fail to convince. The cleesktial number
is not the sole indication of its origin. As suattig found by the
Court of Appeals, the name of the government ageriagh
Issued the subject check was prominently printedein. The
check's issuer was therefore insufficiently ideatif rendering the
referral to the serial number redundant and inogunsietial. Thus,
we quote with favor the findings of the respondamirt:

XXX XXX XXX

If the purpose of the serial number is merely &niify the issuing
government office or agency, its alteration in ttase had no
material effect whatsoever on the integrity of theck. The
identity of the issuing government office or agem@s not
changed thereby and the amount of the check washanged
against the account of another government officgency which



had no liability under the check. The owner andes®f the check
Is boldly and clearly printed on its face, secand from the top:
"MINISTRY OF EDUCATION AND CULTURE," and below the
name of the payee are the rubber-stamped wordstsivly of
Educ. & Culture." These words are not alleged teehaeen falsely
or fraudulently intercalated into the check. Thenevghip of the
check is established without the necessity of ressoto the serial
number. Neither is there any proof that the amaofitite check
was erroneously charged against the account ofargment
office or agency other than the Ministry of Educatand Culture.
Hence, the alteration in the number of the chedkndit affect or
change the liability of the Ministry of EducationcdaCulture under
the check and, therefore, is immaterial. The gesnass of the
amount and the signatures therein of then Deputydtr of
Education Hermenegildo C. Dumlao and of the regiderditor,
Penomio C. Alvarez are not challenged. Neithehésauthenticity
of the different codes appearing therein questioned 13
(Emphasis ours.)

Petitioner, thus cannot refuse to accept the chreglkiestion on the
ground that the serial number was altered, the $mimg an
immaterial or innocent one.

We now go to the second issue. It is petitionedsrgssion that
the certification issued by Minrado C. BatonghinGggshier Il of
the MEC clearly shows that the check was alteradl S
certification reads:

July 22, 1985

TO WHOM IT MAY CONCERN:

This is to certify that according to the recordsto$ Office,

TCAA PNB Check No. SN7-3666223-3 dated August B119
drawn in favor of F. Abante Marketing in the amoahNINETY
(S)EVEN THOUSAND SIX HUNDRED FIFTY PESOS ONLY
(P97,650.00) was not issued by this Office norastel to the
payee concerned. The series number of said cheskeota
included among those requisition by this Officenfrthe Bureau of
Treasury.



Very truly yours,
(SGD.) MINRADO C. BATONGHINOG
Cashier 1. 14
Petitioner claims that even if the author of thdifieation issued
by the Ministry of Education and Culture (MEC) wast
presented, still the best evidence of the matatiatation would
be the disputed check itself and the serial nurttireon.
Petitioner thus assails the refusal of respondeutt ¢o give
weight to the certification because the authordbkwas not
presented to identify it and to be cross-examihedeon. 15
We agree with the respondent court.
The one who signed the certification was not presehefore the
trial court to prove that the said document wadiyelae document
he prepared and that the signature below the saidndent is his
own signature. Neither did petitioner present aevwainess to the
execution of the questioned document who couldiplysisientify
it. 16 Absent this proof, we cannot rule on thehauticity of the
contents of the certification. Moreover, as we prasly
emphasized, there was no material alteration octikek, the
change of its serial number not being substardi#bt
negotiability.
Anent the third issue — whether or not the drawaaklmay still
recover the value of the check from the collectiagk even if it
failed to return the check within the twenty-fo@dj hour clearing
period because the check was tampered — suffioestate that
since there is no material alteration in the cheekitioner has no
right to dishonor it and return it to PBCom, thengabeing in all
respects negotiable.
However, the amount of P10,000.00 as attorneysitekereby
deleted. In their respective decisions, the trmalrtand the Court
of Appeals failed to explicitly state the ration&be the said award.
The trial court merely ruled as follows:
With respect to Capitol's claim for damages comgisof alleged
loss of opportunity, this Court finds that Capitaled to
adequately substantiate its claim. What Capitol pr@adented was



a self-serving, unsubstantiated and speculativepatetion of
what it allegedly could have earned or realizedentnot for the
debit made by PBCom which was triggered by thernetind debit
made by PNB. However, this Court finds that it wbbe fair and
reasonable to impose interest at 12% per annurneoprtncipal
amount of the check computed from October 19, {884 date
PBCom debited Capitol's account) until the amosrfitiily paid
and reasonable attorney's fees. 17 (Emphasis ours.)

And contrary to the Court of Appeals' resolutioatifponer
unambiguously questioned before it the award ofragly's fees,
assigning the latter as one of the errors commiitethe trial
court. 18

The foregoing is in conformity with the guiding peiples laid
down in a long line of cases and reiterated regentConsolidated
Bank & Trust Corporation (Solidbank) v. Court of ggals: 19
The award of attorney's fees lies within the disoreof the court
and depends upon the circumstances of each cagevdn the
discretion of the court to award attorney's feedanrrticle 2208
of the Civil Code of the Philippines demands fattlemal and
equitable justification, without which the awardaigonclusion
without a premise and improperly left to speculatmd
conjecture. It becomes a violation of the prosaiptgainst the
Imposition of a penalty on the right to litigater(idersal Shipping
Lines Inc. v. Intermediate Appellate Court, 188 CR0
[1990]). The reason for the award must be statedarnext of the
court's decision. If it is stated only in the dispiiwe portion of the
decision, the same shall be disallowed. As to t&rd of
attorney's fees being an exception rather thanuleeit is
necessary for the court to make findings of fact lamv that would
bring the case within exception and justify thengraf the award
(Refractories Corporation of the Philippines velmediate
Appellate Court, 176 SCRA 539).

WHEREFORE, premises considered, except for theidalef the
award of attorney's fees, the decision of the Colu#tppeals is
hereby AFFIRMED.



SO ORDERED.
Padilla, Bellosillo, Vitug and Hermosisima, Jr.,, &bncur.
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SYLLABUS

1. NEGOTIABLE INSTRUMENT; MATERIAL
ALTERATION WHICH DISCHARGES THE INSTRUMENT. —
On May 2, 1942, L in his capacity as Provincialaserer of
Misamis Oriental as drawer, issued a check to fRersum of
P100,000, on the Philippines National Bank as deawesold
P30,000 of the check to m for P90,000 Japanes¢aMilnotes, of
which only P45,000 was paid by M. The writing mégeR at the
back of the check was to the effect that he waigaisg) only
P30,000 of the value of the document with an irtsionm to the
bank to pay P30,000 to m and to deposit the balemBés credit.
This writing was, however, mysteriously obliteratetl in its
place, a supposed indorsement appearing on thedbale& check
was made. At the time of the transfer of this chieckl about the
last days of December, 1944 or the first days ntiday, 1845, the
check was long overdue by about 2-1/2 years. Inu&ydl947, M
instituted an action against the Philippine Natldank and the
Provincial Treasurer of Misamis Oriental to colldo® sum of



P100,000, the amount of the aforesaid check. Tin@neappears
on the face of said check the words in parentiégjent, Phil.
National Bank" under the signature of L purportesitypwing that
L issued the check as agent of the Philippine Mati@ank. Held:
The words "Agent, Phil. National Bank" now appegron the face
of the check were added or placed in the instruragat it was
issued by the Provincial Treasurer L to R. The khveas issued by
only as Provincial Treasurer and as an officiahef Government,
which was under obligation to provide the USAFEhatlvance
funds, and not as agent of the bank, which hadiob ebligation.
The addition of those words was made after thelchad been
transferred by R to M. The insertion of the wordgént, Phil.
National Bank," which converts the bank from a nanavee to a
drawer and therefore changes its liability, congt$ a material
alteration of the instrument without the consenthef parties liable
thereon, and so discharges the instrument.

2. ID.; INDORSEMENT OF PART OF AMOUNT PAYABLE,
IS NOT NEGOTIATION OF INSTRUMENT BUT MAY BE
REGARDED AS MERE ASSIGNMENT. — Where the
indorsement of a check is only for a part of theant payable, it
Is not legally negotiated within the meaning oftemt32 of the
Negotiable Instruments Law which provides that 'ltiaorsement
must be an indorsement of the entire instrumentndporsement
which purports to transfer to the indorse a paly ohthe amount
payable does not operate as a negotiation of gteument." M
may, therefore, not be regarded as an indorse.o&t he may be
regarded as a mere assignee of the P30,000 sbichtoy R, in
which case, as such Provincial Treasurer of Mis&bniental
against R.

3. ID.; HOLDER IN DUE COURSE; HOLDER WHO HAS
TAKEN THE INSTRUMENT AFTER IT WAS LONG
OVERDUE; ASSIGNEE IS NOT A PAYEE. — Neither can M d
considered as a holder in due course becauserséiof the
Negotiable Instruments Law defines a holder in clugrse as a
holder who taken the instrument under certain dams, one of



which is that he became the holder before it wasdie. When M
received the check, it was long overdue. And, Maseven a
holder because section 191 of the same law deffioleler as the
payee or indorse of a bill or note and m is noagee. Neither is
he an indorse, for being only indorse he is comsiienerely as an
assignee.

4. ID.; INSTRUMENT ISSUED TO DISTRIBUTION
OFFICER OF USAFE, WHO HAS NO RIGHT TO INDORSE IT
PERSONALLY. — Where an instrument was issued toRas a
person but as the disbursing officer of the USAR&has no right
to indorse the instrument personally and if he dtesnegotiation
constitutes a breach of trust, and he transfetsimgpto the
indorse.

5. QUESTIONED DOCUMENTS; DISCREPANCIES
BETWEEN PHOTOSTATIC COPY TAKEN BEFORE
TEARING AND BURNING OF CHECK AND PRESENT
CONDITION THEREOF SHOW WORDS IN QUESTION WERE
INSERTED AFTER SAID TEARING AND BURNING. —
Recovery on a check, Exhibit A, depended on thequree of the
words "Agent, Phil. National Bank" under the sigmatof L, at
time Exhibit A was drawn. But the photostatic copyhibit B,
admittedly taken before Exhibit A was burned ana tshowed
marked discrepancies between Exhibits A and B #set@osition
of the words in question in relation to the wor@&sdvincial
Treasurer". Held: The inference is plain that tleedg "Agent,
Phil. National Bank" were inserted after the cheels burned and
torn.

DECISION

MONTEMAYOR, J p:

In August, 1947, Enrique P. Montinola filed a coaipt in the
Court of First Instance of Manila against the Ripilne National
Bank and the Provincial Treasurer of Misamis Oaétd collect
the sum of P100,000, the amount of Check No. 1882ed on
May 2, 1942 by the Provincial Treasurer of Misaf@igental to
Mariano V. Ramos and supposedly indorsed to Motdingfter



hearing, the court rendered a decision dismissiagomplaint
with costs against plaintiff-appellant. Montinolashappealed from
that decision directly to this Court inasmuch asamount in
controversy exceeds P50,000.

There is no dispute as to the following facts. jprihand May,
1942, Ubaldo D. Laya was the Provincial Treasufélisamis
Oriental. As such Provincial Treasurer he was éxiofagent of
the Philippine National Bank branch in that pro@nMariano V.
Ramos worked under him as assistant agent in thle tm@anch
aforementioned. In April of that year 1942, therency being
used in Mindanao, particularly Misamis Oriental &rahao which
had not yet been occupied by the Japanese invéaliogs, was the
emergency currency which had been issued sinceadgriif42 by
the Mindanao Emergency Currency Board by authoifitye late
President Quezon.

About April 26, 1942, thru the recommendation ob\®ncial
Treasurer Laya, his assistant agent M. V. Ramosneagted into
the United States Armed Forces in the Far East e/ as
disbursing officer of an army division. As suchllissing officer,
M. V. Ramos on April 30, 1942, went to the neighbgiProvince
of Lanao to procure a cash advance in the amoup800,000 for
the use of the USAFFE in Cagayan de Misamis. Pedro
Encarnacion, Provincial Treasurer of Lanao didhraote that
amount in cash. So, he gave Ramos P300,000 in em®rgotes
and a check for P500,000. On May 2, 1942 Ramos tedhe
office of Provincial Treasurer Laya at Misamis @itad to encash
the check for P500,000 which he had received fioeRrovincial
Treasurer of Lanao. Laya did not have enough aasb\ter the
check so he gave Ramos P400,000 in emergency axudes check
No. 1382 for P100,000 drawn on the Philippine NaidBank.
According to Laya he had previously deposited PG0D,
emergency notes in the Philippine National Bankbinain Cebu
and he expected to have the check issued by hinedas Cebu
against said deposit.



Ramos had no opportunity to cash the check becauke
evening of the same day the check was issued tothexapanese
forces entered the capital of Misamis Oriental, andune 10,
1942, the USAFFE forces to which he was attacheesdered.
Ramos was made a prisoner of war until Februarni 923, after
which, he was released and he resumed his statusigisian.
About the last days of December, 1944 or the fiests of January,
1945, M. V. Ramos allegedly indorsed this check N882 to
Enrique P. Montinola. The circumstances and cooatunder
which the negotiation or transfer was made aremroversy.
According to Montinola's version, sometime in Jul@}4, Ramos,
needing money with which to buy foodstuffs and mew, offered
to sell him the check; to be sure that it was ge@mand negotiable,
Montinola, accompanied by his agents and by Rarmosdif,

went to see President Carmona of the PhilippinéoNak Bank in
Manila about said check; that after examining édtitent
Carmona told him that it was negotiable but thasiheuld not let
the Japanese catch him with it because possedsiba same
would indicate that he was still waiting for theum of the
Americans to the Philippines; that he and Ramadlfiragreed to
the sale of the check for P850,000 Japanese mjili@ies, payable
in installments; that of this amount, P450,000 paisl to Ramos
in Japanese military notes in five installments] #re balance of
P400,000 was paid in kind, namely, four bottlesuphatiasole,
each bottle containing 1,000 tablets, and eaclettablued at
P100; that upon payment of the full price, M. V.nites duly
indorsed the check to him. This indorsement whioWw appears
on the back of the document is described in dbtathe trial court
as follows:

"The endorsement now appearing at the back oftibekc(see
Exhibit A-1) may be described as follows: The worgday to the
order of ' — in rubber stamp and in violet colog afaced about
one inch from the top. This is followed by the wetBnrique P.
Montinola' in typewriting which is approximately&of an inch
below the stamped words 'pay to the order of'. Beknrique P.



Montinola', in typewriting are the words and figsi@so in
typewriting, '517 Isabel Street' and about 1/8rofrech therefrom,
the edges of the check appear to have been buyaethere are
words stamped apparently in rubber stamp whichgraaog to
Montinola, are a facsimile of the signature of Ramhere is a
signature which apparently reads 'M. V. Ramos' eigireen ink
but made in handwriting."

To the above description we may add that the nanve .
Ramos is handprinted in green ink, under the sigraAccording
to Montinola, he asked Ramos to handprint it beed&msmos'
signature was not clear.

Ramos in his turn told the court that the agreerbetween
himself and Montinola regarding the transfer of theck was that
he was selling only P30,000 of the check and fwrrason, at the
back of the document he wrote in longhand the vahg:

"Pay to the order of Enrique P. Montinola P30,068/0The
balance to be deposited in the Philippine Nati®&aaik to the
credit of M. V. Ramos."

Ramos further said that in exchange for this assegrt of P30,000
Montinola would pay him P90,000 in Japanese mylitastes but
that Montinola gave him only two checks of P20,a60d P25,000,
leaving a balance unpaid of P45,000. In this he aeaioborated
by Atty. Simeon Ramos Jr. who told the court thatagreement
between Ramos and Montinola was that the lattethi® sale to
him of P30,000 of the check, was to pay Ramos P800
Japanese military notes; that when the first ctieck20,000 was
issued by Montinola, he (Simeon) prepared a doctievddencing
said payment of P20,000; that when the second dioedk25,000
was issued by Montinola, he (Simeon) prepared anatbcument
with two copies, one for Montinola and the otherlRamos, both
signed by Montinola and M. V. Ramos, evidencingl ggyment,
with the understanding that the balance of P45y0®@d be paid
in a few days.

The indorsement or writing described by M. V. Ramasch had
been written by him at the back of the check, ExiAbdoes not



now appear at the back of said check. What apearson is the
indorsement testified to by Montinola and describgdhe trial
court as reproduced above. Before going into audson of the
merits of the version given by Ramos and Montirasldo the
indorsement or writing at the back of the checls well to give a
further description of it as we shall do later.

When Montinola filed his complaint in 1947 he sthtkerein that
the check had been lost, and so in lieu theredidwka supposed
photostatic copy. However, at the trial, he presénihe check
itself and had its face marked Exhibit A and thekothereof
Exhibit A-1. But the check is badly mutilated, lbéxt, torn and
partly burned, and its condition can best be apated by seeing
it. Roughly, it may be stated that looking at thed of the check
(Exhibit A) we see that the left third portion bt paper has been
cut off perpendicularly and severed from the renmair2/3
portion; a triangular portion of the upper righhidacorner of said
remaining 2/3 portion has been similarly cut offlaevered, and
to keep and attach this triangular portion andrdotangular 1/3
portion to the rest of the document, the entireckhg pasted on
both sides with cellophane; the edges of the sdvaoetions as
well as of the remaining major portion, where ceidbtraces of
burning and searing; there is a big blot with imaelink about the
right middle portion, which seems to have penetrébethe back of
the check (Exhibit A-1), which back bears a largi@ear right
under the blot, but not as black and sharp aslttetbelf; finally,
all this tearing, burning, blotting and smearingl gasting of the
check renders it difficult if not impossible to cesome of the
words and figures on the check. In explanatiorhefrhutilation of
the check Montinola told the court that several therafter
indorsing and delivering the check to him, Ramasaeded the
return of the check to him, threatening Montinolghvibodily
harm, even death by himself or his guerrilla fonéée did not
return said check, and that in order to justify tloa-delivery of
the document and to discourage Ramos from gettingck, he
(Montinola) had to resort to the mutilation of th@cument.



As to what was really written at the back of theahwhich
Montinola claims to be a full indorsement of theck, we agree
with the trial court that the original writing ofafos on the back
of the check was to the effect that he was assigointy P30,000
of the value of the document and that he was ioBtw the bank
to deposit to his credit the balance. This writivgs in some
mysterious way obliterated, and in its place was@dl the present
indorsement appearing thereon. Said present inchersieoccupies
a good portion of the back of the check. It hasaadly been
described in detail. As to how said present indoesg came to be
written, the circumstances surrounding its prepamathe
supposed participation of M. V. Ramos in it andwh#&ing
originally appearing on the reverse side of theckh&xhibit A-1,
we quote with approval what the trial court predideer by Judge
Conrado V. Sanchez, in its well-prepared decissays on these
points:

"The alleged indorsement: 'Pay to the order of dtr&iP.
Montinola the amount of P30,000 only. The balarmckd
deposited to the credit of M. V. Ramos', signedvby/. Ramos
— according to the latter — does not now appe#naback of the
check. A different indorsement, as aforesaid, nppears.

"Had Montinola really paid in full the sum of P8600 in
Japanese Military Notes as consideration for treck® The
following observations are in point..

"(@) According to plaintiff's withess Gregorio Ao@ado, the
oval line in violet, enclosing 'P." of the wordsitifue P.
Montinola' and the line in the form of cane hanthessing the
word 'street’ in the words and figures '517 Is&iedet’ in the
endorsement Exhibit A-1, are 'unusual’' to him, #vad as far as he
could remember this writing did not appear on tisrument and
he had no knowledge as to how it happened to lve.tdviously
Cortado had no recollection as to how such marks eere
stamped at the back of the check.

"(b) Again Cortado, speaking of the endorsemeritt W
appears at the back of the check (Exh. A-1) stétadRamos



typewrote these words outside of the premises aitiviola, that
IS, in a nearby house. Montinola, on the other h&estified that
Ramos typewrote the words 'Enrique P. Montinold, Babel
Street', in his own house. Speaking of the rubtzeng used at the
back of the check and which produced the wordstpalye order
of', Cortado stated that when he (Cortado), Ataddiantinola and
Ramos returned in group to the house of Montintbia rubber
stamp was already in the house of Montinola, amehi on the
table of the upper floor of the house, togethehhie stamp pad
used to stamp the same. Montinola, on the othed,Hastified that
Ramos carried in his pocket the said rubber stasnwedl as the
ink pad, and stamped it in his house.

"The unusually big space occupied by the indorsémernhe back
of the check and the discrepancies in the versibiMontinola and
his witness Cortado just noted, create doubts asather or not
really Ramos made the indorsement as it now ap@edng back
of Exhibit A. One thing difficult to understandwsy Ramos
should go into the laborious task of placing thiger stamp 'Pay
to the order of' and afterwards move to the typewand write the
words 'Enrique P. Montinola' and '517 Isabel Straed finally
sign his name too far below the main indorsement.

"(c) Another circumstance which bears heavily ugunclaim of
plaintiff Montinola that he acquired the full valoéthe check and
paid the full consideration therefor is the presmnridition of said
check. It is now so unclean and discolored; itasted in
cellophane, blotted with ink on both sides tormwititree parts, and
with portions thereof burned - all done by plaiftihe alleged
owner thereof.

"The acts done by the very plaintiff on a docunsmimportant
and valuable to him, and which according to hinoimes his life
savings, approximate intentional cancellation. ®hly reason
advanced by plaintiff as to why he tore the chéckned the torn
edges and blotted out the registration at the dadkund in the
following: That Ramos came to his house, armed witbvolver,
threatened his life and demanded from him the medfithe check;



that when he informed Ramos that he did not hawetite house,
but in some deposit outside thereof and that Rgymmsised to
return the next day; that the same night he tareckieck into three
parts, burned the sides with a parrafin candldtwstraces of
burning; and that upon the return of Ramos the daythe showed
the two parts of the check, the triangle on thiatrigoper part and
the torn piece on the left part, and upon seeiegtindition
thereof Ramos did not bother to get the check hidelkalso said
that he placed the blots in indelible ink to pre@amos — if he
would be forced to surrender the middle part ofadheck — from
seeing that it was registered in the General Aogli@ffice.
"Conceding at the moment these facts to be treeqtiestion is:
Why should Montinola be afraid of Ramos? MontinclEms that
Ramos went there about April, 1945, that is, dulibgration. If
he believed he was standing by his rights, he cbale very well
sought police protection or transferred to someelahere Ramos
could not bother him. And then, if really Ramos dat have
anything more to do with this check for the reaiw@t Montinola
had obtained in full the amount thereof, there dowt be any
reason why Ramos should have threatened Montisodtaded by
the latter. Under the circumstances, the most &gionclusion is
that Ramos wanted the check at all costs becaus¢éindta did
not acquire the check to such an extent that ddxsron
intentional cancellation thereof (see Sections 11P3 Negotiable
Instruments Law) there is room to believe that Ntooia did not
have so much investments in that check as to hdmgted an
‘what do | care?' attitude.

"And there is the circumstance of the alleged tddbe check. At
the time of the filing of the complaint the checksallegedly lost,
so much so that a photostatic copy thereof waslynat@ched to
the complaint (see paragraph 7 of the complairg}, 8furing the
trial the original check Exhibit A was producedciourt.

"But a comparison between the photostatic copytahadriginal
check reveals discrepancies between the two. Theittan of the
check as it was produced is such that it was pisrbarned,



partially blotted, badly mutilated, discolored grakted with
cellophane. What is worse is that Montinola's egcasto how it
was lost, that it was mixed up with household d¢ffég not
plausible, considering the fact that it involves hfie savings, and
that before the alleged loss, he took extreme idsprecautions
to save the check from the possible ravages ofvlrehad it
photographed, registered said check with the GéAeuditing
Office and he knew that Ramos, since liberatiors nat after the
possession of that check.

"(d) It seems that Montinola was not so sure asltat he had
testified to in reference to the consideration &l fior the check.
In court he testified that he paid P450,000 in dasim June to
December 1944, and P400,000 worth of sulphatianalanuary
1945 to complete the alleged consideration of REHED,When
Montinola testified this way in court, obviously beerlooked a
letter he wrote to the provincial treasurer of Gagm Oriental
Misamis, dated May 1, 1947, Exhibit 8 of the recdndthat letter
Exhibit 3, Montinola told Provincial Treasurer Elde of Misamis
Oriental that 'Ramos endorsed it (referring to &héz me for
goods in kind, medicine, etc., received by himtfe use of the
guerrillas.' In said letter Exhibit 3, Montinoladdnot mention the
cash that he paid for the check.

"From the foregoing the court concludes that piiiMontinola
came into the possession of the check in queshontahe end of
December 1944 by reason of the fact that M. V. Rasudd to him
P30,000 of the face value thereof in consideratiaiie sum of
P90,000 Japanese money, of which only one-hal#ét@®0 (in
Japanese money) was actually paid by said platoti®amos." (R.
on A., pp. 31-33; Brief of Appellee, pp. 14-20.)

At the beginning of this decision, we stated trsaPeovincial
Treasurer of Misamis Oriental, Ubaldo D. Laya wa®#icio
agent of the Philippine National Bank branch irt hravince. On
the face of the check (Exh. A) we now find the wsonl
parenthesis "Agent, Phil. National Bank" underslgmature of
Laya, purportedly showing that he issued the clasci&gent of the



Philippine National Bank. If this is true, then th@&nk is not only
drawee but also a drawer of the check, and Mordirgldently is
trying to hold the Philippine National Bank liabrethat capacity
of drawer, because as drawee alone, inasmuch asitikehas not
yet accepted or certified the check, it may yetidhpayment.
Laya, testifying in court, stated that he issuexldheck only as
Provincial Treasurer, and that the words in paresith"Agent,
Phil. National Bank" now appearing under his signadid not
appear on the check when he issued the sameslhdhwas
corroborated by the payee M. V. Ramos who equakyaed the
court that when he received the check and theneateld it to
Montinola, those words did not appear under theaigre of
Ubaldo D. Laya. We again quote with approval theipent
portion of the trial court's decision:

"The question is reduced to whether or not the wdégent, Phil,
National Bank' were added after Laya had issuedltieek. In a
straightforward manner and without vacillation Laasitively
testified that the check Exhibit A was issued lay Im his capacity
as Provincial Treasurer of Misamis Oriental and tha words
'‘Agent, Phil. National Bank' which now appear oa tiheck
Exhibit A were not typewritten below his sighatuvben he signed
the said check and delivered the same to Ramos. &assured the
court that there could not be any mistake as & #uor, according
to Laya, when he issued checks in his capacityeastaof the
Misamis Oriental agency of the Philippine NatioBahk the said
check must be countersigned by the cashier ofalteagency —
not by the provincial auditor. He also testifiedttthe said check
was issued by him in his capacity as provinciadreer of
Misamis Oriental and that is why the same was aasigned by
Provincial Auditor Flores. The Provincial Auditarthat time had
no connection in any capacity with the Misamis Q& agency of
the Philippine National Bank. Plaintiff Montinola ¢he other
hand testified that when he received the checklkixAiit already
bore the words 'Agent, Phil. National Bank' beltw signature of
Laya and the printed words 'Provincial Treasurer'.



"After considering the testimony of the one anddbwer, the court
finds that the preponderance of the evidence stppaya's
testimony. In the first place, his testimony wagcborated by the
payee M. V. Ramos. But what renders more probdiale t
testimony of Laya and Ramos is the fact that theewdor which
the check was issued was expressly for the udeed SAFFE of
which Ramos was then disbursing officer, so mucthabupon
the delivery of the P400,000 in emergency notestb@d100,000
check to Remos, Laya credited his depository adsoams
provincial treasurer with the corresponding creditry. In the
normal course of events the check could not haee Esued by
the bank, and this is borne by the fact that tgeature of Laya
was countersigned by the provincial auditor, netlthnk cashier.
And then, too there is the circumstance that theck was issued
by the provincial treasurer of Lanao to Ramos wdgursitioned
the said funds in his capacity as disbursing offafehe USAFFE.
The check, Exhibit A is not what we may term ininass
parlance, ‘certified check' or ‘cashier's check.'.

"Besides, at the time the check was issued, Lagady knew that
Cebu and Manila were already occupied. He couldhagée
therefore issued the check — as a bank employeayalye at the
central office of the Philippine National Bank.

"Upon the foregoing circumstances the court coresutiat the
words 'Agent, Phil. National Bank' below the sigmatof Ubaldo
D. Laya and the printed words 'Provincial Treaswere added in
the check after the same was issued by the PraVifceasurer of
Misamis Oriental.”

From all the foregoing, we may safely conclude asie that the
words "Agent, Phil. National Bank" now appearingtba face of
the check (Exh. A) were added or placed in theunsént after it
was issued by Provincial Treasurer Laya to M. Vim@a. There is
no reason known to us why Provincial Treasurer Lshauld issue
the check (Exh. A) as agent of the Philippine NadidBank. Said
check for P100,000 was issued to complete the patyaiehe
other check for P500,000 issued by the Provinaiab3$urer of



Lanao to Ramos, as part of the advance funds ®UBAFFE in
Cagayan de Misamis. The balance of P400,000 inwaskpaid to
Ramos by Laya from the funds, not of the bank huhe
Provincial Treasury. Said USAFFE were being finahaet by the
Bank but by the Government and, presumably, orieeofeasons
for the issuance of the emergency notes in Mindavesofor this
purpose. As already stated, according to Providaehsurer Laya,
upon receiving a relatively considerable amourthete
emergency notes for his office, he deposited PR00¢D said
currency in the Philippine National Bank branciCiebu, and that
in issuing the check (Exh. A), he expected to hagashed at said
Cebu bank branch against his deposit of P500,000.

The logical conclusion, therefore, is that the gheas issued by
Laya only as Provincial Treasurer and as an offafizhe
Government which was under obligation to provide USAFFE
with advance funds, and not by the Philippine Naidank
which had no such obligation. The very Annex C, enpdrt of
plaintiff's complaint, and later introduced in este for him as
Exhibit E states that Laya issued the check "irchjgacity as
Provincial Treasurer of Misamis Oriental", obvigystot as agent
of the Bank.

Now, did M. V. Ramos add or place those words bdlosv
signature of Laya before transferring the chedkltmtinola? Let
us bear in mind that Ramos before his inductioo the USAFFE
had been working as assistant of Treasurer Lagx-adficio agent
of the Misamis Oriental branch of the Philippinetiiaal Bank.
Naturally, Ramos must have known the procedureviad there
as to the issuance of checks, namely, that whéeekads issued
by the Provincial Treasurer as such, it is courdaesd by the
Provincial Auditor as was done on the check (ExbNj but that

if the Provincial Treasurer issues a check as agfaihie Philippine
National Bank, the check is countersigned not leyRhovincial
Auditor who has nothing to do with the bank, butthg bank
cashier, which was not done in this case. It idikety, therefore,
that Ramos had made the insertion of the words ffdg#hil.



National Bank" after he received the check, becaeasshould
have realized that following the practice alreadgatibed, the
check having been issued by Laya as Provincialsiires, and not
as agent of the bank, and since the check bears the
countersignature not of the Bank cashier but ofRtwyincial
Auditor, the addition of the words "Agent, Phil. tiveal Bank™"
could not change the status and responsibilithefaank. It is
therefore more logical to believe and to find tthest addition of
those words was made after the check had beerfdreat by
Ramos to Montinola. Moreover, there are other faots
circumstances involved in the case which suppastview.
Referring to the mimeographed record on appeal biethe
plaintiff- appellant, we find that in transcribimgnd copying the
check, particularly the face of it (Exhibit A) ihég complaint, the
words "Agent, Phil. National Bank" now appearingtba face of
the check under the signature of the Provinciad3ueer, is
missing. Unless the plaintiff in making this copyt@nscription in
the complaint committed a serious omission whiatleisisive as
far as the bank is concerned, the inference is athihe time the
complaint was filed, said phrase did not appeaherface of the
check. That probably was the reason why the baiitk imotion to
dismiss dated September 2, 1947, contended ttiad dheck in
guestion had been issued by the provincial treasui@s capacity
as agent of the Philippine National Bank, saidsmear would have
placed below his signature the words "Agent ofRhdippine
National Bank". The plaintiff because of the allédess of the
check, allegedly attached to the complaint a phatigscopy of
said check and marked it as Annex A. But in traibsog and
copying said Annex A in his complaint, the phragdgent, Phil.
National Bank" does not appear under the signatitiee
provincial treasurer. We tried to verify this dispancy by going
over the original records of the Court of Firsttaree so as to
compare the copy of Annex A in the complaint, wiik original
Annex A, the photostatic copy, but said originain&r A appears
to be missing from the record. How it disappeasadat explained.



Of course, now we have in the list of exhibits afoistatic copy
marked Annex A and Exhibit B, but according to thanifestation
of counsel for the plaintiff dated October 15, 194&d photostatic
copy now marked Annex A and Exhibit B was submithed
October 15, 1948, in compliance with the verbakormf the trial
court. It is therefore evident that the Annex A nawvailable is not
the same original Annex A attached to the complairt947.
There is one other circumstance, important andhwaoting. If
Annex A also marked Exhibit B is the photostatipgof the
original check No. 1382 particularly the face tludrExhibit A),
then said photostatic copy should be a faithful acclurate
reproduction of the check, particularly of the wdAgent, Phil.
National Bank" now appearing under the signaturinef
Provincial Treasurer on the face of the originaat(Exhibit A).
But a minute examination of and comparison betwssmex A,
the photostatic copy also marked Exhibit B andf#ioe of the
check, Exhibit A, especially with the aid of a hdeds, show
notable differences and discrepancies. For instamc&xhibit A,
the letter A of the word "Agent" is toward the rigif the tail of
the beginning letter of the signature of Ubaldd_Bya; this same
letter "A" however in Exhibit B is directly undeaid tail.

The letter "N" of the word "National" on Exhibit i& underneath
the space between "Provincial" and "Treasurer"tihetsame letter
"N" is directly under the letter "I" of the word f&vincial” in
Exhibit B.

The first letter "a" of the word "National" is und&8™ of the word
"Treasurer" in Exhibit A; but the same letter "a"Exhibit "B" is
just below the space between the words "Provinaiatf
"Treasurer".

The letter "k" of the word "Bank" in Exhibit A idtar the green
perpendicular border line near the lower rightheadher of the
edge of the check (Exh. A); this same letter "kiveaer, on
Exhibit B is on the very border line itself or evieefore said
border line.



The closing parenthesis ")" on Exhibit A is a &ttlar from the
perpendicular green border line and appears tmbbld instead of
one single line; this same ")" on Exhibit B appaara single line
and is relatively nearer to the border line.

There are other notable discrepancies betweerdtk@nnex A
and the photostatic copy, Exhibit B, as regardgé¢ledive position
of the phrase "Agent, Phil. National Bank", witle tlitle

Provincial Treasurer, giving ground to the doulait tBxhibit B is a
photostatic copy of the check (Exhibit A).

We then have the following facts. Exhibit A wasuisd by Laya in
his capacity as Provincial Treasurer of Misamise@al as drawer
on the Philippine National Bank as drawee. Ramd B80,000 of
the check to Enrique P. Montinola for P90,000 Japamilitary
notes, of which only P45,000 was paid by Montindlae writing
made by Ramos at the back of the check was amatistn to the
bank to pay P30,000 to Montinola and to deposibiddance to his
(Ramos) credit. This writing was obliterated andasplace we
now have the supposed indorsement appearing drattieof the
check (Exh. A-1).

At the time of the transfer of this check (Exh.tA)Montinola
about the last days of December, 1944, or thedmgs of January,
1945, the check which, being a negotiable instrumeas payable
on demand, was long overdue by about 2 1/2 yeanmsay
therefore be considered even then, a stale chdadou®se,
Montinola claims that about June, 1944 when Ramppasedly
approached him for the purpose of negotiating treck, he
(Montinola) consulted President Carmona of theipybithe
National Bank who assured him that the check wasl gmd
negotiable. However, President Carmona on the sstiséand
flatly denied Montinola's claim and assured thercthat the first
time that he saw Montinola was after the Philipgiaional Bank,
of which he was President, reopened, after libematround
August or September, 1945, and that when shownhek he
told Montinola that it was stale. M. V. Ramos ailstal the court



that it is not true that he ever went with Montetb see President
Carmona about the check in 1944,

On the basis of the facts above related thereeseral reasons
why the complaint of Montinola cannot prosper. Tiertion of
the words "Agent, Phil. National Bank" which congethe bank
from a mere drawee to a drawer and therefore clzatgkability,
constitutes a material alteration of the instrunveithout the
consent of the parties liable thereon, and so dig®s the
instrument. (Section 124 of the Negotiable Instratad.aw). The
check was not legally negotiated within the meammhthe
Negotiable Instruments Law. Section 32 of the sEaweprovides
that "the indorsement must be an indorsement oéfiee
instrument. An indorsement which purports to transb the
indorsee a part only of the amount payable, as irf this case)
does not operate as a negotiation of the instruthigtantinola
may therefore not be regarded as an indorsee. At heomay be
regarded as a mere assignee of the P30,000 shich oy Ramos,
in which case, as such assignee, he is subjetitdefanses
available to the drawer Provincial Treasurer ofdiiss Oriental
and against Ramos. Neither can Montinola be corsidas a
holder in due course because section 52 of saidié&ines a
holder in due course as a holder who has takemsteiment
under certain conditions, one of which is that aedme the holder
before it was overdue. When Montinola receiveddeck, it was
long overdue. And, Montinola is not even a holdecduse section
191 of the same law defines holder as the payealorsee of a
bill or note and Montinola is not a payee. Neitisene an indorsee
for as already stated, at most he can be considelgdis
assignee. Neither could it be said that he tookgood faith. As
already stated, he has not paid the full amou®adf,000 for
which Ramos sold him P30,000 of the value of theckhin the
second place, as was stated by the trial couts idecision,
Montinola speculated on the check and took a chanats being
paid after the war. Montinola must have known titahe time the
check was issued in May, 1942, the money circugatin



Mindanao and the Visayas was only the emergenasrantd that
the check was intended to be payable in that cayredso, he
should have known that a check for such a largeuaitnof
P100,000 could not have been issued to Ramos priviste
capacity but rather in his capacity as disbursitfiger of the
USAFFE, and that at the time that Ramos sold agfdhte check
to him, Ramos was no longer connected with the USABut
already a civilian who needed the money only fongelf and his
family.

As already stated, as a mere assignee Montinglabigct to all the
defenses available against assignor Ramos. AndpoRaad he
retained the check may not now collect its valuealse it had
been issued to him as disbursing officer. As oy the trial
court, the check was issued to M. V. Ramos not@erson but M.,
V. Ramos as the disbursing officer of the USAFFkergfore, he
had no right to indorse it personally to plaintlffwas negotiated
in breach of trust, hence he transferred nothingeglaintiff.

In view of all the foregoing, finding no reversilderor in the
decision appealed from, the same is hereby affirwiducosts.

In the prayer for relief contained at the end &f ltinief for the
Philippine National Bank dated September 27, 1949find this
prayer:.

"It is also respectfully prayed that this HonoraGleurt refer the
check, Exhibit A, to the City Fiscal's Office fop@ropriate
criminal action against the plaintiff-appellanthie facts so
warrant."

Subsequently, in a petition signed by plaintiff-alignt Enrique P.
Montinola dated February 27, 1950 he asked thigiGowallow
him to withdraw the original check (Exh. A) for hitm keep,
expressing his willingness to submit it to the Gavinenever
needed for examination and verification. The bamiarch 2,
1950 opposed the said petition on the ground tfemuch as the
appellant's cause of action in this case is basdtesaid check, it
Is absolutely necessary for the court to examieeotiginal in
order to see the actual alterations supposedly itheieon, and



that should this Court grant the prayer contaimetthé bank's brief
that the check be later referred to the city fidoalppropriate
action, said check may no longer be availabledfappellant is
allowed to withdraw said document. In view of sambosition this
Court by resolution of March 6, 1950, denied saittipn for
withdrawal.

Acting upon the petition contained in the bankisftalready
mentioned, once the decision becomes final, leClleek of Court
transmit to the city fiscal the check (Exh. A) tdwer with all
pertinent papers and documents in this case, foaaton he may
deem proper in the premises.

Moran, C.J., Paras, Feria, Pablo, Bengzon, Padillason, Reyes
and Bautista Angelo, JJ., concur.

[G.R. No. 129910. September 5, 2006.]

THE INTERNATIONAL CORPORATE BANK, INC., petitioner,
vs. COURT OF APPEALS and PHILIPPINE NATIONAL BANK,
respondents.

DECISION

CARPIO, J p:

The Case

Before the Court is a petition for review 1 assaglthe 9 August
1994 Amended Decision 2 and the 16 July 1997 R&eal@ of
the Court of Appeals in CA-G.R. CV No. 25209. [EAD

The Antecedent Facts

The case originated from an action for collectibsum of money
filed on 16 March 1982 by the International CorgerBank, Inc. 4
("petitioner") against the Philippine National Bafikespondent").
The case was raffled to the then Court of Firstainse (CFI) of
Manila, Branch 6. The complaint was amended on A8ck 1982.
The case was eventually re-raffled to the Regidnial Court of
Manila, Branch 52 ("trial court").

The Ministry of Education and Culture issued 150kse5 drawn
against respondent which petitioner accepted fposie on various
dates. The checks are as follows:



Check Number Date Payee

7-3694621-4
7-3694609-6
7-3666224-4
7-3528348-4
7-3666225-5
7-3688945-6
7-4535674-1
7-4535675-2
7-4535699-5
7-4535700-6
7-4697902-2
7-4697925-6
7-4697011-6
7-4697909-4
7-4697922-3

7-20-81
7-27-81
8-03-81
8-07-81
8-10-81
8-10-81
8-21-81
8-21-81
8-24-81
8-24-81
9-18-81
9-18-81

10-02-81
10-02-81
10-05-81

Amount

Trade Factors, Inc. P97,500.00
Romero D. Palmares 98,500.50
Trade Factors, Inc.  99,800.00
Trade Factors, Inc.  98,600.00
Antonio Lisan 98,900.00
Antonio Lisan 97,700.00
Golden City Trading 95,300.00
Red Arrow Trading 96,400.00
Antonio Lisan 94,200.00
Antonio Lisan 95,100.00

Ace Enterprises, Inc. 96,000.00
Golden City Trading 93,030.00
Wintrade Marketing 90,960.00
ABC Trading, Inc.  99,300.00
Golden Enterprises  96,630.00

The checks were deposited on the following dategh® following

accounts:

Check Number Date Deposited Account Deposited

7-3694621-4
7-3694609-6
7-3666224-4
7-3528348-4
7-3666225-5
7-3688945-6
7-4535674-1
7-4535675-2
7-4535699-5
7-4535700-6
7-4697902-2
7-4697925-6
7-4697011-6
7-4697909-4

7-23-81
7-28-81
8-4-81

8-11-81
8-11-81
8-17-81
8-26-81
8-27-81
8-31-81

8-24-81

9-23-81
9-23-81
10-7-81
10-7-81

CA 0060 02360 3
CA 0060 02360 3
CA 0060 02360 3
CA 0060 02360 3
SA 0061 32331 7
CA 0060 30982 5
CA 0060 02360 3
CA 0060 02360 3
CA 0060 30982 5
SA 0061 32331 7
CA 0060 02360 3
CA 0060 30982 5
CA 0060 02360 3
CA 0060 30982 5 6

After 24 hours from submission of the checks tpoesient for
clearing, petitioner paid the value of the cheakd allowed the



withdrawals of the deposits. However, on 14 Octdi$s1,
respondent returned all the checks to petitionénaut clearing
them on the ground that they were materially attefdus,
petitioner instituted an action for collection aings of money
against respondent to recover the value of thekshec

The Ruling of the Trial Court

The trial court ruled that respondent is expectedse reasonable
business practices in accepting and paying thekshm@esented to
it. Thus, respondent cannot be faulted for theydelalearing the
checks considering the ingenuity in which the aliens were
effected. The trial court observed that there waattempt from
petitioner to verify the status of the checks befoetitioner paid
the value of the checks or allowed withdrawal & tleposits.
According to the trial court, petitioner, as cotlag bank, could
have inquired by telephone from respondent, as ekdvank,
about the status of the checks before paying tadire. Since the
Immediate cause of petitioner's loss was the lddauotion of its
personnel, the trial court held that petitionemas entitled to
recover the value of the checks from respondeBAISDH

The dispositive portion of the trial court's Deoisireads:
WHEREFORE, judgment is hereby rendered dismissaig the
complaint and the counterclaim. Costs shall, howbeeassessed
against the plaintiff.

SO ORDERED. 7

Petitioner appealed the trial court's Decision befhe Court of
Appeals.

The Ruling of the Court of Appeals

In its 10 October 1991 Decision, 8 the Court of Agls reversed
the trial court's Decision. Applying Section 4(¢)@entral Bank
Circular No. 580, series of 1977, 9 the Court op&als held that
checks that have been materially altered shalehemed within 24
hours after discovery of the alteration. Howeviee, Court of
Appeals ruled that even if the drawee bank retaralseck with
material alterations after discovery of the alteratthe return
would not relieve the drawee bank from any liabpifar its failure



to return the checks within the 24-hour clearingque The Court
of Appeals explained:

Does this mean that, as long as the drawee bamksea check
with material alteration within 24 hour[s] afteisdovery of such
alteration, such return would have the effect béweng the bank
of any liability whatsoever despite its failurertgurn the check
within the 24-hour clearing house rule?

We do not think so.

Obviously, such bank cannot be held liable fofatkire to return
the check in question not later than the next @gtiearing.
However, this Court is of the opinion and so hdlt it could still
be held liable if it fails to exercise due diligena verifying the
alterations made. In other words, such bank woatillcos
expected, nay required, to make the proper vetifindbefore the
24-hour regular clearing period lapses, or in cagesre such
lapses may be deemed inevitable, that the requagtication
should be made within a reasonable time.

The implication of the rule that a check shall eeimed within the
24-hour clearing period is that if the collectinanlk paid the check
before the end of the aforesaid 24-hour clearinmgp@eit would be
responsible therefor such that if the said checkskonored and
returned within the 24-hour clearing period, thavadee bank
cannot be held liable. Would such an implicatioplgjin the case
of materially altered checks returned within 24 tscafter
discovery? This Court finds nothing in the lettétle above-cited
C.B. Circular that would justify a negative answdonetheless,
the drawee bank could still be held liable in dartastances. Even
if the return of the check/s in question is don#himi 24 hours after
discovery, if it can be shown that the drawee Waak been
patently negligent in the performance of its veation function,
this Court finds no reason why the said bank shbeldelieved of
liability.

Although banking practice has it that the presuorptf clearance
Is conclusive when it comes to the applicationhaf 24-hour
clearing period, the same principle may not beiafdpb the 24-



hour period vis-a-vis material alterations in teaese that the
drawee bank which returns materially altered cheaksin 24
hours after discovery would be conclusively releod any
liability thereon. This is because there could veellvarious
intervening events or factors that could affectribats and
obligations of the parties in cases such as thanhsne including
patent negligence on the part of the drawee bagktneg in an
unreasonable delay in detecting the alterationslé/ths true that
the pertinent proviso in C.B. Circular No. 580 aliothe drawee
bank to return the altered check within the pefimdvided by law
for filing a legal action", this does not mean tthas would entitle
or allow the drawee bank to be grossly negligedt arspite
thereof, avalil itself of the maximum period allowlegthe above-
cited Circular. The discovery must be made withreasonable
time taking into consideration the facts and cirstances of the
case. In other words, the aforementioned C.B. Giralpes not
provide the drawee bank the license to be grossijigent on the
one hand nor does it preclude the collecting bamk fraising
available defenses even if the check is propetlyrmed within the
24-hour period after discovery of the material ralt®n. 10

The Court of Appeals rejected the trial court'shagm that
petitioner could have verified the status of theaks by telephone
call since such imposition is not required undent@d Bank rules.
The dispositive portion of the 10 October 1991 Bieti reads:
PREMISES CONSIDERED, the decision appealed frohergby
REVERSED and the defendant-appellee Philippinedwati Bank
Is declared liable for the value of the fifteen ckespecified and
enumerated in the decision of the trial court (pag® the amount
of P1,447,920.00 TCDcSE

SO ORDERED. 11

Respondent filed a motion for reconsideration ef10 October
1991 Decision. In its 9 August 1994 Amended Deaistbe Court
of Appeals reversed itself and affirmed the Decisibthe trial
court dismissing the complaint.



In reversing itself, the Court of Appeals held tisitl0 October
1991 Decision failed to appreciate that the ruleéh@return of
altered checks within 24 hours from the discovdrthe alteration
had been duly passed by the Central Bank and axtéptthe
members of the banking system. Until the rule eeeded or
amended, the rule has to be applied.

Petitioner moved for the reconsideration of the Adexl Decision.
In its 16 July 1997 Resolution, the Court of Appgedénied the
motion for lack of merit.

Hence, the recourse to this Court.

The Issues

Petitioner raises the following issues in its Meamgtum:

1. Whether the checks were materially altered,;

2.  Whether respondent was negligent in failingetwognize
within a reasonable period the altered checks mmdi returning
the checks within the period; and

3.  Whether the motion for reconsideration filedregpondent
was out of time thus making the 10 October 1991lifieq final
and executory. 12

The Ruling of This Court

Filing of the Petition under both Rules 45 and 65

Respondent asserts that the petition should besisdhoutright
since petitioner availed of a wrong mode of appeakpondent
cites Ybafnez v. Court of Appeals 13 where the Caued that "a
petition cannot be subsumed simultaneously undér &uand
Rule 65 of the Rules of Court, and neither maytioeiers delegate
upon the court the task of determining under wiigé the
petition should fall."

The remedies of appeal and certiorari are mutwadbjusive and
not alternative or successive. 14 However, thisrCmay set aside
technicality for justifiable reasons. The petitinefore the Court is
clearly meritorious. Further, the petition wasdilen time both
under Rules 45 and 65. 15 Hence, in accordancetigthberal
spirit which pervades the Rules of Court and initherest of



justice, 16 we will treat the petition as havingbdiled under
Rule 45.

Alteration of Serial Number Not Material

The alterations in the checks were made on thaalsaimbers.
Sections 124 and 125 of Act No. 2031, otherwiseaknas the
Negotiable Instruments Law, provide:

SEC. 124. Alteration of instrument; effect of. — &b a
negotiable instrument is materially altered withthd assent of all
parties liable thereon, it is avoided, except asrey a party who
has himself made, authorized, or assented to teataibn and
subsequent indorsers.

But when an instrument has been materially altaretlis in the
hands of a holder in due course, not a party t@alieeation, he
may enforce payment thereof according to its oabianor.

SEC. 125. What constitutes a material alterationAry alteration
which changes:

(@) The date;

(b) The sum payable, either for principal or ingtye

(c) The time or place of payment;

(d) The number or the relations of the parties;

(e) The medium or currency in which payment iséaimde;

or which adds a place of payment where no plagagment is
specified, or any other change or addition whicaralthe effect of
the instrument in any respect, is a material ditama cTDaEH
The guestion on whether an alteration of the sauatber of a
check is a material alteration under the Negotiatd&guments
Law is already a settled matter. In Philippine Niaél Bank v.
Court of Appeals, this Court ruled that the alterabn the serial
number of a check is not a material alteration.sthu

An alteration is said to be material if it altelne teffect of the
instrument. It means an unauthorized change imstnument that
purports to modify in any respect the obligatioraqfarty or an
unauthorized addition of words or numbers or ottemnge to an
incomplete instrument relating to the obligatioragdarty. In other
words, a material alteration is one which changestems which



are required to be stated under Section 1 of tlgoilble
Instrument[s] Law.

Section 1 of the Negotiable Instruments Law proside

Section 1. Form of negotiable instruments. An unsient to be
negotiable must conform to the following requirensen

(@) It must be in writing and signed by the makedi@awer;

(b) Must contain an unconditional promise or oribgpay a sum
certain in money;

(c) Must be payable on demand, or at a fixed cgrd@nhable
future time;

(d) Must be payable to order or to bearer; and

(e) Where the instrument is addressed to a draveemust be
named or otherwise indicated therein with reasanaéttainty.

In his book entitled "Pandect of Commercial Law and
Jurisprudence,"” Justice Jose C. Vitug opines #mairinocent
alteration (generally, changes on items other thase required to
be stated under Sec. 1, N.l.L.) and spoliatiore(attons done by a
stranger) will not avoid the instrument, but thédeo may enforce
it only according to its original tenor.

XXX XXX XXX

The case at the bench is unique in the sense tiatwas altered
Is the serial number of the check in question tem iwhich, it can
readily be observed, is not an essential requisitaegotiability
under Section 1 of the Negotiable Instruments LEue
aforementioned alteration did not change the mtatbetween the
parties. The name of the drawer and the drawee maraltered.
The intended payee was the same. The sum of mareeiodhe
payee remained the same. . ..

XXX XXX XXX

The check's serial number is not the sole indicadiits origin. As
succinctly found by the Court of Appeals, the naohthe
government agency which issued the subject chesk wa
prominently printed therein. The check's issuer thiasefore
sufficiently identified, rendering the referralttoe serial number
redundant and inconsequential. . . .



XXX XXX XXX
Petitioner, thus cannot refuse to accept the chregkiestion on the
ground that the serial number was altered, the $mimg an
immaterial or innocent one. 17

Likewise, in the present case the alterations efstérial numbers
do not constitute material alterations on the check

Incidentally, we agree with the petitioner's obs¢ion that the
check in the PNB case appears to belong to the baimb of
checks as in the present case. The check in thedasBwas also
issued by the Ministry of Education and Culturev#s also drawn
against PNB, respondent in this case. The serrabeu of the
check in the PNB case is 7-3666-223-3 and it wageid on 7
August 1981.

Timeliness of Filing of Respondent's Motion for Besideration
Respondent filed its motion for reconsiderationh& 10 October
1991 Decision on 6 November 1991. Respondent'somdir
reconsideration states that it received a coph®fl0 October
1991 Decision on 22 October 1991. 18 Thus, it aygpteat the
motion for reconsideration was filed on time. Hoee\the
Registry Return Receipt shows that counsel foraedpnt or his
agent received a copy of the 10 October 1991 Dmtish 16
October 1991, 19 not on 22 October 1991 as respbitiemed.
Hence, the Court of Appeals is correct when it dakat the
motion for reconsideration was filed late. Desjggdate filing, the
Court of Appeals resolved to admit the motion seansideration
"In the interest of substantial justice." 20

There are instances when rules of procedure aarelin the
interest of justice. However, in this case, resgodlid not proffer
any explanation for the late filing of the motiaor f
reconsideration. Instead, there was a delibertgdengt to deceive
the Court of Appeals by claiming that the copyra 1.0 October
1991 Decision was received on 22 October 1991 adsté on 16
October 1991. We find no justification for the posttaken by the
Court of Appeals in admitting the motion for recaiesation.



Thus, the late filing of the motion for reconsidera rendered the
10 October 1991 Decision final and executory. aATD

The 24-Hour Clearing Time

The Court will not rule on the proper applicatidnGentral Bank
Circular No. 580 in this case. Since there werenaterial
alterations on the checks, respondent as drawdehazeno right
to dishonor them and return them to petitioner cléecting bank.
21 Thus, respondent is liable to petitioner for\ihkie of the
checks, with legal interest from the time of filingthe complaint
on 16 March 1982 until full payment. 22 Furthemsiolering that
respondent's motion for reconsideration was fisd,|lthe 10
October 1991 Decision, which held respondent lidxie¢he value
of the checks amounting to P1,447,920, had becaorakdnd
executory.

WHEREFORE, we SET ASIDE the 9 August 1994 Amended
Decision and the 16 July 1997 Resolution of ther€CouAppeals.
We rule that respondent Philippine National Bankaille to
petitioner International Corporate Bank, Inc. foe tvalue of the
checks amounting to P1,447,920, with legal intefresh 16
March 1982 until full payment. Costs against resjzon.

DCCcAIS

SO ORDERED.

Quisumbing, Carpio-Morales, Tinga and Velasco,Jl.,, concur.
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FIRST DIVISION

[G.R. No. 154469. December 6, 2006.]

METROPOLITAN BANK AND TRUST COMPANY, petitioner,
vs. RENATO D. CABILZO, respondent.

DECISION

CHICO-NAZARIO, J p:

Before this Court is a Petition for Review on GCandiri, filed by
petitioner Metropolitan Bank and Trust Company (Mbank)
seeking to reverse and set aside the DecisiortiedCourt of
Appeals dated 8 March 2002 and its Resolution daéeduly 2002
affirming the Decision of the Regional Trial Co(iRTC) of
Manila, Branch 13 dated 4 September 1998. The dispe
portion of the Court of Appeals Decision reads:
WHEREFORE, the assailed decision dated Septemd&98, is
AFFIRMED with modifications (sic) that the awarads f
exemplary damages and attorney's fees are herédtedle
HDCAaS

Petitioner Metrobank is a banking institution dahganized and
existing as such under Philippine laws. 2

Respondent Renato D. Cabilzo (Cabilzo) was oneatfdbank's
clients who maintained a current account with Medirdk Pasong
Tamo Branch. 3

On 12 November 1994, Cabilzo issued a MetrobaniciChi®.
985988, payable to "CASH" and postdated on 24 Ndezrh994
in the amount of One Thousand Pesos (P1,000.0@)chiéck was
drawn against Cabilzo's Account with Metrobank PPgsbamo
Branch under Current Account No. 618044873-3 ansl pead by
Cabilzo to a certain Mr. Marquez, as his sales c@sion. 4



Subsequently, the check was presented to Westnank for
payment. Westmont Bank, in turn, indorsed the check
Metrobank for appropriate clearing. After the ezdrthereon were
examined, including the availability of funds ahe &authenticity
of the signature of the drawer, Metrobank cleahedaheck for
encashment in accordance with the Philippine GlgaHouse
Corporation (PCHC) Rules.

On 16 November 1994, Cabilzo's representative whketrobank
Pasong Tamo Branch to make some transaction whemafiasked
by a bank personnel if Cabilzo had issued a chetlka amount of
P91,000.00 to which the former replied in the niegalOn the
afternoon of the same date, Cabilzo himself cdiietiobank to
reiterate that he did not issue a check in the anoiuP91,000.00
and requested that the questioned check be rettoriaem for
verification, to which Metrobank complied. 5

Upon receipt of the check, Cabilzo discovered khatrobank
Check No. 985988 which he issued on 12 Novembe4 if9the
amount of P1,000.00 was altered to P91,000.00lmnddte 24
November 1994 was changed to 14 November 1994. 6
Hence, Cabilzo demanded that Metrobank re-crediaithount of
P91,000.00 to his account. Metrobank, however sedfureasoning
that it has to refer the matter first to its LeBalision for
appropriate action. Repeated verbal demands fotdwus
Metrobank still failed to re-credit the amount &1R000.00 to
Cabilzo's account. 7

On 30 June 1995, Cabilzo, thru counsel, finallyt seletter-
demand 8 to Metrobank for the payment of P90,0Q&faér
deducting the original value of the check in theoant of
P1,000.00. Such written demand notwithstanding yiéMetnk still
failed or refused to comply with its obligatioricaHCS
Consequently, Cabilzo instituted a civil action d@mages against
Metrobank before the RTC of Manila, Branch 13. i;@omplaint
docketed as Civil Case No. 95-75651, Renato D.|Zabi
Metropolitan Bank and Trust Company, Cabilzo pratred in



addition to his claim for reimbursement, actual amatal damages
plus costs of the suit be awarded in his favor. 9

For its part, Metrobank countered that upon theiptof the said
check through the PCHC on 14 November 1994, it eaxadithe
genuineness and the authenticity of the drawegtsasire
appearing thereon and the technical entries ontbek including
the amount in figures and in words to determirtbeére were
alterations, erasures, superimpositions or inteticads thereon,
but none was noted. After verifying the authengieibd propriety
of the aforesaid entries, including the indorsenaérhe collecting
bank located at the dorsal side of the check wkiated that, "all
prior indorsements and lack of indorsement guaeahte
Metrobank cleared the check. 10

Anent thereto, Metrobank claimed that as a colkgchank and the
last indorser, Westmont Bank should be held liftvehe value of
the check. Westmont Bank indorsed the check aarthe
unqualified indorser, by virtue of which it assuntbd liability of

a general indorser, and thus, among others, wadahat the
instrument is genuine and in all respect what ippts to be.

In addition, Metrobank, in turn, claimed that Cabilwas partly
responsible in leaving spaces on the check, winiade the
fraudulent insertion of the amount and figureseber possible.
On account of his negligence in the preparationissuance of the
check, which according to Metrobank, was the pratercause of
the loss, Cabilzo cannot thereafter claim indembytyirtue of the
doctrine of equitable estoppel. DCTHaS

Thus, Metrobank demanded from Cabilzo, for paynetie
amount of P100,000.00 which represents the cdgigztion and
attorney's fees, for allegedly bringing a frivolarsd baseless suit.
11

On 19 April 1996, Metrobank filed a Third-Party Cplaint 12
against Westmont Bank on account of its unqualifirebrsement
stamped at the dorsal side of the check whichdhadr relied
upon in clearing what turned out to be a materialtgred check.



Subsequently, a Motion to Dismiss 13 the ThirdP&bmplaint
was then filed by Westmont bank because anotherinaslving
the same cause of action was pending before aelifeourt. The
said case arose from an action for reimbursemieat tfiy
Metrobank before the Arbitration Committee of tHeHRC against
Westmont Bank, and now the subject of a PetitiorRieview
before the RTC of Manila, Branch 19.

In an Order 14 dated 4 February 1997, the triattognanted the
Motion to Dismiss the Third-Party Complaint on tfreund of litis
pendentia.

On 4 September 1998, the RTC rendered a Decisiaom fHyor of
Cabilzo and thereby ordered Metrobank to pay time el
P90,000.00, the amount of the check. In stressiadiduciary
nature of the relationship between the bank ancligats and the
negligence of the drawee bank in failing to detacapparent
alteration on the check, the trial court orderadii@ payment of
exemplary damages, attorney's fees and costgutiitin. The
dispositive portion of the Decision reads:

WHEREFORE, judgment is rendered ordering defendant
Metropolitan Bank and Trust Company to pay plairRiénato
Cabilzo the sum of P90,000 with legal interest geécent per
annum from November 16, 1994 until payment is nm@ade
P20,000 attorney's fees, exemplary damages of 8B0add costs
of the suit. 16

Aggrieved, Metrobank appealed the adverse dectsitime Court
of Appeals reiterating its previous argument trsathee last
indorser, Westmont Bank shall bear the loss ocoaslidy the
fraudulent alteration of the check. Elaborating tideank
maintained that by reason of its unqualified ineéansnt,
Westmont Bank warranted that the check in quessig@nuine,
valid and subsisting and that upon presentmenthkek shall be
accepted according to its tenor. EDACSa

Even more, Metrobank argued that in clearing theckhit was not
remiss in the performance of its duty as the drawaae, but
rather, it exercised the highest degree of diliganaccordance



with the generally accepted banking practice. fithier insisted that
the entries in the check were regular and authanticalteration
could not be determined even upon close examination

In a Decision 17 dated 8 March 2002, the Court ppdals
affirmed with modification the Decision of the cbarquo,
similarly finding Metrobank liable for the amourftthe check,
without prejudice, however, to the outcome of theechetween
Metrobank and Westmont Bank which was pending leedmother
tribunal. The decretal portion of the Decision 1&ad
WHEREFORE, the assailed decision dated Septemd&X98, is
AFFIRMED with the modifications (sic) that the awarfor
exemplary damages and attorney's fees are herédtedel8
Similarly ill-fated was Metrobank's Motion for Retsideration
which was also denied by the appellate court iRésolution 19
iIssued on 26 July 2002, for lack of merit.

Metrobank now poses before this Court this soledss

THE HONORABLE COURT OF APPEALS GRAVELY ERRED
IN HOLDING METROBANK, AS DRAWEE BANK, LIABLE
FOR THE ALTERATIONS ON THE SUBJECT CHECK
BEARING THE AUTHENTIC SIGNATURE OF THE DRAWER
THEREOF.

We resolve to deny the petition.

An alteration is said to be material if it chandjes effect of the
instrument. It means that an unauthorized chang@ imstrument
that purports to modify in any respect the obligatnf a party or
an unauthorized addition of words or numbers oeitihange to
an incomplete instrument relating to the obligatdm party. 20 In
other words, a material alteration is one whichngjess the items
which are required to be stated under SectiontheoNegotiable
Instruments Law. cETCID

Section 1 of the Negotiable Instruments Law proside

Section 1. Form of negotiable instruments. — Arrinment to be
negotiable must conform to the following requirensen

(a) It must be in writing and signed by the maked@wer;



(b) Must contain an unconditional promise or oribgpay a sum
certain in money;

(c) Must be payable on demand or at a fixed deteabie future
time;

(d) Must be payable to order or to bearer; and

(e) Where the instrument is addressed to a draveemust be
named or otherwise indicated therein with reasanaéttainty.
Also pertinent is the following provision in the §=&iable
Instrument Law which states:

Section 125. What constitutes material alteratienAny alteration
which changes:

(@) The date;

(b) The sum payable, either for principal or ingtye

(c) The time or place of payment;

(d) The number or the relation of the partiesHGFA

(e) The medium or currency in which payment iséaimde;

Or which adds a place of payment where no plagagment is
specified, or any other change or addition whicaralthe effect of
the instrument in any respect is a material ali@nat

In the case at bar, the check was altered soltbatrhount was
increased from P1,000.00 to P91,000.00 and thevektechanged
from 24 November 1994 to 14 November 1994. Appéresince
the entries altered were among those enumeratest @Gaittion 1
and 125, namely, the sum of money payable andatesaf the
check, the instant controversy therefore squasdly Within the
purview of material alteration.

Now, having laid the premise that the presentipetis a case of
material alteration, it is now necessary for udatermine the
effect of a materially altered instrument, as veslithe rights and
obligations of the parties thereunder. The follayyprovision of
the Negotiable Instrument Law will shed us somhtlig threshing
out this issue:

Section 124. Alteration of instrument; effect of. Where a
negotiable instrument is materially altered withthd assent of all
parties liable thereon, it is avoided, except asrey a party who



has himself made, authorized, and assented tdtdrataon and
subsequent indorsers.

But when the instrument has been materially altaretlis in the
hands of a holder in due course not a party t@lteeation, he may
enforce the payment thereof according to its oaljanor.
(Emphasis ours.)

Indubitably, Cabilzo was not the one who made nnarized the
alteration. Neither did he assent to the alteratipihis express or
implied acts. There is no showing that he failedxercise such
reasonable degree of diligence required of a prtudkam which
could have otherwise prevented the loss. As cdyreated by the
appellate court, Cabilzo was never remiss in tiepgmation and
iIssuance of the check, and there were no indiceviofence that
would prove otherwise. Indeed, Cabilzo placed &dtetefore
and after the amount in words and figures in otddorewarn the
subsequent holders that nothing follows beforeaftat the
amount indicated other than the one specified batviiee
asterisks. cHaADC

The degree of diligence required of a reasonableiméhe
exercise of his tasks and the performance of higslhas been
faithfully complied with by Cabilzo. In fact, he wavary enough
that he filled with asterisks the spaces betweehadter the
amounts, not only those stated in words, but dieed in
numerical figures, in order to prevent any frauduiasertion, but
unfortunately, the check was still successfullgt, indorsed by
the collecting bank, and cleared by the drawee Jami encashed
by the perpetrator of the fraud, to the damagepmaplidice of
Cabilzo.

Verily, Metrobank cannot lightly impute that Calmlzvas
negligent and is therefore prevented from assehisgights under
the doctrine of equitable estoppel when the fantsecord are bare
of evidence to support such conclusion. The doetoihequitable
estoppel states that when one of the two innocersioms, each
guiltless of any intentional or moral wrong, mustfer a loss, it
must be borne by the one whose erroneous condilner by



omission or commission, was the cause of injuryMairobank's
reliance on this dictum, is misplaced. For one,rblednk's
representation that it is an innocent party is $ymand evidently,
misleading. At the same time, Metrobank cannot\essge that
Cabilzo was negligent and this negligence was thrimate cause
22 of the loss in the absence of even a scintitb@foto buttress
such claim. Negligence is not presumed but mugrbeen by the
one who alleges it. 23

Undoubtedly, Cabilzo was an innocent party in thitant
controversy. He was just an ordinary businessmam whorder to
facilitate his business transactions, entrustedniaosey with a
bank, not knowing that the latter would yield a sialntial amount
of his deposit to fraud, for which Cabilzo can nelve faulted.
CTHaSD

We never fail to stress the remarkable significamica banking
institution to commercial transactions, in partaryland to the
country's economy in general. The banking systeamis
indispensable institution in the modern world afal/p a vital role
in the economic life of every civilized nation. Wher as mere
passive entities for the safekeeping and savingasfey or as
active instruments of business and commerce, baaks become
an ubiquitous presence among the people, who l@awe
regard them with respect and even gratitude andt ofall,
confidence. 24

Thus, even the humble wage-earner does not hekitatgrust his
life's savings to the bank of his choice, knowingttthey will be
safe in its custody and will even earn some intdoeshim. The
ordinary person, with equal faith, usually mainsasnmodest
checking account for security and convenience enséttling of his
monthly bills and the payment of ordinary expengesior a
businessman like the respondent, the bank is seettasnd active
associate that can help in the running of his edfaiot only in the
form of loans when needed but more often in thelaonof their
day-to-day transactions like the issuance or emaashof checks.
25



In every case, the depositor expects the banle&d his account
with the utmost fidelity, whether such account gstssonly of a
few hundred pesos or of millions. The bank musbre@very
single transaction accurately, down to the lastaoan and as
promptly as possible. This has to be done if tlewawt is to reflect
at any given time the amount of money the deposaaordispose
of as he sees fit, confident that the bank wilhalit as and to
whomever he directs. 26

The point is that as a business affected with pubterest and
because of the nature of its functions, the bankder obligation
to treat the accounts of its depositors with mésigs care, always
having in mind the fiduciary nature of their retatship. The
appropriate degree of diligence required of a bmnkt be a high
degree of diligence, if not the utmost diligence. 2

In the present case, it is obvious that Metrobaak vemiss in that
duty and violated that relationship. As observedHhsyCourt of
Appeals, there are material alterations on thelctieat are visible
to the naked eye. Thus:

... The number "1" in the date is clearly imposada white figure
in the shape of the number "2". The appellant'sleyges who
examined the said check should have likewise beepmpguard as
to why at the end of the amount in words, i.egratthie word
"ONLY", there are 4 asterisks, while at the begngnof the line or
before said phrase, there is none, even as 4skstdrave been
placed before and after the word "CASH" in the spfac payee. In
addition, the 4 asterisks before the words "ONE THSAND
PESOS ONLY" have noticeably been erased with typing
correction paper, leaving white marks, over whiwh word
"NINETY" was superimposed. The same can be satbeof
numeral "9" in the amount "91,000", which is supgrosed over a
whitish mark, obviously an erasure, in lieu of #sterisk which
was deleted to insert the said figure. The appedl@mployees
should have again noticed why only 2 asterisks \wkreed before
the amount in figures, while 3 asterisks were plagiter such
amount. The word "NINETY" is also typed differentnd with a



lighter ink, when compared with the words "ONE TH8AND
PESOS ONLY." The letters of the word "NINETY" arkdwise a
little bigger when compared with the letters of thards "ONE
THOUSAND PESOS ONLY". 28

Surprisingly, however, Metrobank failed to detdwt above
alterations which could not escape the attentioeveh an
ordinary person. This negligence was exacerbatdtdfact that,
as found by the trial court, the check in questi@s examined by
the cash custodian whose functions do not inclbde t
examinations of checks indorsed for payment agdliraster's
accounts. 29 Obviously, the employee allowed byrtvetnk to
examine the check was not verse and competennttidhauch
duty. These factual findings of the trial court@clusive upon
this court especially when such findings was afichthe appellate
court. 30

Apropos thereto, we need to reiterate that by #rg mature of
their work the degree of responsibility, care angtivorthiness
expected of their employees and officials is fatdrehan those of
ordinary clerks and employees. Banks are expeotedédrcise the
highest degree of diligence in the selection amésusion of their
employees. 31

In addition, the bank on which the check is dralwmgwn as the
drawee bank, is under strict liability to pay te thrder of the
payee in accordance with the drawer's instructasnieflected on
the face and by the terms of the check. Paymenemader
materially altered instrument is not payment donadcordance
with the instruction of the drawer. HAICTD

When the drawee bank pays a materially alteredk;hiegiolates
the terms of the check, as well as its duty to ghats client's
account only for bona fide disbursements he hadem@ihce the
drawee bank, in the instant case, did not pay daugto the
original tenor of the instrument, as directed by dnawer, then it
has no right to claim reimbursement from the drawarch less,
the right to deduct the erroneous payment it memi@a the



drawer's account which it was expected to tredt witnost
fidelity.

Metrobank vigorously asserts that the entries endireck were
carefully examined: The date of the instrument,ahmunt in
words and figures, as well as the drawer's sigeatunich after
verification, were found to be proper and autheatid was thus
cleared. We are not persuaded. Metrobank's neglgeonsisted
in the omission of that degree of diligence reqliméa bank
owing to the fiduciary nature of its relationshigwits client.
Article 1173 of the Civil Code provides:

The fault or negligence of the obligor consistshi@ omission of
that diligence which is required by the naturehaf tbligation and
corresponds with the circumstances of the persirike time and
of the place. . . ..

Beyond question, Metrobank failed to comply witlk ttegree
required by the nature of its business as provieldw and
jurisprudence. If indeed it was not remiss in idigation, then it
would be inconceivable for it not to detect an ewidalteration
considering its vast knowledge and technical exgerh the
intricacies of the banking business. This Courtascompletely
unaware of banks' practices of employing devicestachniques
in order to detect forgeries, insertions, intertatss,
superimpositions and alterations in checks andrategotiable
instruments so as to safeguard their authenticitreegotiability.
Metrobank cannot now feign ignorance nor claingéifice;
neither can it point its finger at the collectingnli, in order to
evade liability. lcaEDC

Metrobank argues that Westmont Bank, as the collgttank and
the last indorser, shall bear the loss. Withouhgubn the matter
between the drawee bank and the collecting banichab already
under the jurisdiction of another tribunal, we fitléit Metrobank
cannot rely on such indorsement, in clearing thestjaned check.
The corollary liability of such indorsement, if gny separate and
independent from the liability of Metrobank to Cabi



The reliance made by Metrobank on Westmont Bank's
indorsement is clearly inconsistent, if not totadiyensive to the
dictum that being impressed with public interesinks should
exercise the highest degree of diligence, if notagt diligence in
dealing with the accounts of its own clients. lte®ithe highest
degree fidelity to its clients and should not tiere lightly rely on
the judgment of other banks on occasions whemdiégats money
were involve, no matter how small or substantial@mount at
stake.

Metrobank's contention that it relied on the sttaraf collecting
bank's indorsement may be merely a lame excuseatiediability,
or may be indeed an actual banking practice. hneeitase, such
act constitutes a deplorable banking practice audtbonot be
allowed by this Court bearing in mind that the edahce of public
in general is of paramount importance in bankingifess.

What is even more deplorable is that, having batarmed of the
alteration, Metrobank did not immediately re-creédg amount
that was erroneously debited from Cabilzo's accbuhpermitted
a full blown litigation to push through, to the p@ice of its client.
Anyway, Metrobank is not left with no recourse fiotan still run
after the one who made the alteration or with t&cting bank,
which it had already done. It bears repeatingtatrecords are
bare of evidence to prove that Cabilzo was negtigé&te find no
justifiable reason therefore why Metrobank did imatnediately
reimburse his account. Such ineptness comes wiltkiconcept of
wanton manner contemplated under the Civil Codelwhiarrants
the imposition of exemplary damages, "by way ofnepke or
correction for the public good," in the words oé flaw. It is
expected that this ruling will serve as a sternnivay in order to
deter the repetition of similar acts of negligerest the
confidence of the public in the banking systemunéher eroded.
32

WHEREFORE, premises considered, the instant Peitiio
DENIED. The Decision dated 8 March 2002 and theoRei®n
dated 26 July 2002 of the Court of Appeals are ARNHED with



modification that exemplary damages in the amofifts®,000.00
be awarded. Costs against the petitioner. HIEASa
SO ORDERED.
Panganiban, C.J., Ynares-Santiago, Austria-Martamez Callejo,
Sr., JJ., concur.
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